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An Opportune [1me 
to Raise New Capital 


Established companies planning expansion programs, yet wishing to conserve their present working 
capital, are presented with an opportunity at this time for raising additional capital on unusually favor- 
able terms. Similarly, companies possessing strong management and unusual growth prospects which have 
not yet been introduced to American investors, may also find current market conditions favorable. 


The firm of Smith, Barney & Co. offers its facilities to American enterprise for raising new capital and 
providing funds for refinancing of outstanding securities. During recent years, apart from public utility 
issues purchased under competitive bidding rules, we have been syndicate manager or co-manager for the 
public issuance of securities for the following corporations: 


The American Rolling Mill Company 
Arkansas Louisiana Gas Company 
Armstrong Cork Company 

Atlantic City Electric Company 

Atlantic Coast Line Railroad Company 
The Atlantic Refining Company 

Bangor Hydro-Electric Company 
Bethlehem Steel Corporation 

Central Hudson Gas & Electric Corporation 
Chicago and Western Indiana Railroad Company 
The Dow Chemical Company 

Eastern Air Lines, Inc. 

Fairchild Engine and Airplane Corporation. 
General Shoe Corporation 

Hooker Electrochemical Company 

The Hoover Company 

Houston Lighting & Power Company 

P. Lorillard Company 

The Glenn L. Martin Company 

Monsanto Chemical Company 


The New York, Chicago and St. Louis Railroad Company 

Northern States Power Company (Wisconsin) 

The Pennsylvania Company for Insurances on Lives 
and Granting Annuities 

Pennsylvania Glass Sand Corporation 

Pennsylvania Power & Light Company 

Philco Corporation 

The Pure Oil Company 

Rochester Gas and Electric Corporation 

Scott Paper Company 

Sharp & Dohme, Incorporated 

A. E. Staley Manufacturing Company 

Thompson Products, Inc. 

United Drug Company 

Hiram Walker and Sons, Inc. 

The Warner & Swasey Company 

Wilson & Co., Inc. 

The Youngstown Sheet and Tube Company 

The Youngstown Steel Door Company 


It is obvious that, in the decade ahead, opportunities may best be availed of by companies in strong finan- 
cial position. Members of the firm and staff are available for consideration of corporate finance problems 
and for consultation with corporate executiyes and counsel in the arranging of new financing. Facilities 
are also provided for private placement of securities where that is an advisable method of procedure and 
for taking the steps necessary to broaden the ownership of closely held or family companies. 


Smith, Barney & Co. 
Members New York Stock Exchange 
14 WALL STREET, NEW YORK 5 
522 FIFTH AVENUE, NEW YORK 
PHILADELPHIA CHICAGO 





PROFIT SHARING VIA ‘LOSS RESERVES’ 


Editorial 


ITATION of large dollar amounts 

of profits by big corporations, re- 
duction in corporate tax rates, post-war 
tax refunds, and the prospects of large 
volume production in the next few 
years, are as much an irritant to some 
labor factions and to business baiters 
as they would be a consolation to in- 
vestors. More than any other issue, cor- 
porate profits are the subject of the 
widest pressure-group attack and pub- 
lic misunderstanding. 


Only a start has been made in setting 
the true picture before the public, in 
aligning employee interests with the 
other interests of their own company. 
Something has got to take the place of 
the present antagonistic attitude to- 
ward industrial prosperity, to relate 
wage-earnings to productivity. 

It is questionable whether an adequate 
answer is given by the traditional assump- 
tion that, when profits are made, they are 
the exclusive property of the stockholders. 
A recent University of Denver survey indi- 
cates a most dangerous public belief that 
the government should decide on what is 
“fair” profits. This, of course, is entirely 
undemocratic as compared with the system 
of letting the public decide, under the com- 
petitive system, where and when they will 
make their purchases, to which business 
they will give the vote represented by their 
purchase-dollar. 


Experience vs. Evasion 


MPLOYEE profit-sharing plans have 

been in successful operation for -ompa- 
nies in a variety of industries for many 
years.! Where failures have occurred it has 
often been due to the variable nature of the 
industry or peculiar fortunes or paternal- 
istic policies of the company. But there may 


lef. Eastman Kodak Co. report (in testimony 
of treasurer M. B. Folsom before Senate Sub- 
committee on Nov. 21, 1938): “Throughout the 
years the plan has operated successfully and 
in the main its objectives have been realized. 
In 1934, the one year when no wage dividend 
was paid, the employees fully appreciated the 
reasons ***,” 


be a far greater sphere in which properly 
conceived plans can be worked out to the mu- 
tual advantage of employee, management, 
owner and consumer. Eric Johnston, presi- 
dent of the United States Chamber of Com- 
merce, recently announced the introduction 
of a profit-sharing plan in this Spokane 
companies, with the following statement: 


“In democratic capitalism, where the em- 
ployee participates in management an¢ 
shares in profits, that chance is made pos: 
sible within a framework of security for 
the worker. Thus the business becomes a 
joint project, and the interests of owner 
and worker become one.” 


It is a fictitious and evasive answer to 
say that employee profit sharing is impos- 
sible because employees are not able to share 
the losses. While management cannot pri- 
marily control profits (or losses) the point 
here at issue is what is a fair and workable 
distribution that will result in a larger pie 
to cut. 


Annual Period Too Arbitrary 


UT the principles and possibilities of 

profit sharing deserve to be more care- 
fully and sympathetically studied. Probably 
the main reason for the unsoundness of 
profit sharing plans in general use has been 
their affiliation with the arbitrary period of 
annual accounting. The principle of reserves 
for the maintenance of tools and equipment, 
and even of dividends, has not been applied 
to these plans. 


Recognizing that employees are unable, as 
well as unwilling, to share the losses and 
that losses are almost inevitable in some 
years, it would seem appropriate to study 
the matter with consideration of profit shar- 
ing reserves. Following this principle, a 
designated percentage of the profits in good 
years could be accumulated for distribution 
in loss years, or until the fund equalled a 
certain amount or percentage of payroll. 


Progressive labor leaders? as well as busi- 
nessmen have also cautioned against adop- 


2cf. Address by Clinton Golden, assistant to 
president of United Steelworkers of America, 
before Society for Advancement of Manage- 
ment, December 1, 1945. 
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tion of profit plans without good employee 
relations and mutual desire to improve the 
welfare of the company as a whole. And to 
maintain a just basis, accountants may have 
to take on added responsibilities in certify- 
ing to valuations and allocations. 


Spur To Productivity 


HE incentive value to _ productivity 
which is inherent in a well-conceived 
and well-understood profit-sharing plan has 
been found to be more than adequate com- 
pensation for its payment, as experience of 
such companies as Lincoln Electric proves.* 
For instance, under profit sharing, slow 
downs would be unprofitable to the worker; 
there would be a most powerful incentive to 
increased efficiency and productivity. But 
3James F. Lincoln, president, says in a letter 
of Feb. 2nd, “Costs less than half of what was 
true before it became a reality, as has been 
proved in our own case *** The amount of 
profit that results from that saving *** is the 
kind of profit which should be divided between 
the owner and the worker.” 
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perhaps more fundamental is the fact that 
a common interest in profitable operation 
would align management and owner toward 
a mutual objective that would spell corpo- 
rate prosperity and sound economic reason- 
ing and dispel the major point of antagon- 
ism between Capital and Labor. This may 
also be attained by such a formula as that 
of Eastman Kodak Co. where the Wage Divi- 
dend rate is fixed by the rate of the common 
stock dividend.* 

But no plan or formula is worth the paper 
it is written on if it is paternalistic. Good 
workers do not want charity; they want fair 
recognition — personally and practically — 
of their value. Profit-sharing is of mutual 
benefit only if it is mutually desired — as 
part of a pattern of industrial human rela- 
tionship. 


4In his letter of Jan. 30th, Mr. Folsom, treas- 
urer, states “we feel that it is particularly de- 
sirable to have the wage dividend rate tied to 
the common stock. This tends further to em- 
phasize the close relationship between the two 
groups.” 


LEADERSHIP JOB FOR TRUSTMEN 


RESIDENT TRUMAN has felt con- 

strained to address a message to the 
convened leaders of business, agriculture, 
labor, education and government, urging 
prevention of a “repetition of the disasters 
which fell upon the public after World War 
I, when unscrupulous individuals induced 
their many victims to exchange their war- 
time savings for worthless stocks, bonds and 
other property of questionable or no value.” 


The Conference for Safeguarding War- 
Time Savings held in New York last month 
focused attention on this insidious threat to 
the unprecedented volume of savings of peo- 
ple in every community. As always following 
a war or other period of easy money, a 
plague of schemes to defraud the public of 
their savings is making startling progress. 
This situation is not one to be left on some- 
one else’s doorstep, but should be taken up 
by the leaders of financial interests in every 
city and town. The Better Business Bureaus 
are doing an excellent job, but it would seem 
most logical that the trust officers — along 
with savings bankers — whose life work is 
the protection and safeguarding of the sav- 
ings of the public, should assume a leading 
and vocal role. 


A clear warning was issued by W. Dan 
Bell, executive director of the National As- 


sociation of Better Business Bureaus, in his 
article in the June 1945 issue of Trusts and 
Estates, in which he outlined the various 
confidence schemes and other fraudulent 
rackets designed to part rich and poor, 
sophisticated and unsophisticated alike, 
from their bank deposits and other invest- 
ments (particularly war bonds) and sav- 
ings. 

It is appropriate that the Trust Division, 
along with other sections of the Amer- 
ican Bankers Association place this subject 
on the calendar for action immediately, to 
further the cooperation recommended by 
ABA President Frank Rathje. Informative 
advertisements on the methods and types of 
spurious schemes could well be the subject 
of community-wide cooperative advertising. 
Bank posters, particularly in savings de- 
partments, could be used effectively. Here, 
too, is a subject for addresses before civic 
and professional groups and employees. 
Among the resolutions offered to the Fi- 
nance Seminar of the Conference, Philip 
Benson, president-of the Dime Savings Bank 
of Brooklyn, proposed cooperation with 
schools and colleges. Trustmen could well 
identify themselves in the forefront of this 
movement and gain from it a greater public 
recognition of their concern for the welfare 
of their neighbors and customers. 





HAVE YOU A PENSION TRUST PROBLEM? 


Since 1913, Bankers Trust Company has had its own 
self-administered pension plan for its employes. Over 
the years, our Pension Trust Division has been privi- 
leged to act as trustee for many pension funds covering 
a wide range of industries. This practical experience 


is at the disposal of our banking friends. 


BANKERS TRUST COMPANY 


NEW YORK 

















TRUSTS and ESTATES—February 194: 


Ow 
Sidy 
Yew if 


E sperience 


= I, —m O 
g 


CRAPRELLGS SSBF RRS RRR oe 0 
oN ROY oe % 
< “Ss 


Monroe Street, east of LaSalle Sometimes the facilities 
of an out-of-town trust 
company are required for 
the proper management 
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Your inquiries are always 
cordially welcomed. 


TRUST DEPARTMENT 


Harris Trust and Savings Bank 


Organized as N. W. Harris & Co. 1882. Incorporated 1907 


HARRIS TRUST BUILDING, CHICAGO 
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WARTIME PRICE CONTROL IN PEACETIME 


NE of the major questions facing this 

country during the months ahead will be 
the role that price control is to play. Al- 
though six months have elapsed since V-J 
Day, we find ourselves today with substan- 
tially the same degree of price control we 
had at the peak of our war effort. Some very 
minor items have been decontrolled and a 
number of price increases have been per- 
mitted to manufacturers. But at the retail 
level, the lid is on as tightly as ever, while 
proposals have been made to extend the area 
of price control to old and new homes in or- 
der to prevent further increases in the 
prices of real estate. As a basis for deter- 
mining policy the following considerations 
must be kept in mind. 

1. Fundamentally, the pressure for high- 
er prices which price control is designed to 
prevent, stems from the federal govern- 
ment’s budgetary deficits, past and present. 
Primarily as a result of these deficits there 
has been an enormous expansion in mone- 
tary media. Demand deposits have risen 
from $29,793,000,000 at the end of 1939 to 
$78,100,000,000 now, or a rise of 160 per 
cent. During the same period, money in cir- 


culation has risen by $19,500,000,000 or 270 
per cent. Moreover, the era of government 
budgetary deficits is not yet ended. These 


deficits represent the basic inflationary 
force in this country as they have proved to 
be in many of the countries now struggling, 
with little success, to stop price rises while 
printing new money. 

2. A large volume ‘of purchasing power 
in the form of individuals’ savings and cor- 
porate liquid assets has been accumulated 
during the war. From 1940 to 1945, these 
savings, which reflected mainly our wartime 
deficits, aggregated more than $150,000,- 
000,000. To the extent that these funds are 
spent, they will add to the pressure for price 
increases. 

3. The relative stability of prices during 
the war was due to a number of factors of 
which price control was only one and in 
many instances not the most important one. 
The other factors included: rationing, 
priorities, allocations, export and import 
controls, production controls, patriotic co- 
operation, control over wages and other con- 
trols. These other controls have largely been 
eliminated and with their elimination has 
gone the most important contributing fac- 
tor to wartime price stability. The difficulty 
of controlling prices in the absence of ef- 


fective related controls was amply demon- 
strated by the black market prices for poul- 
try, many fruits and vegetables, used cars 
and other products during the war. 


4. OPA believes costs should determine 
prices. The agency figures the normal role 
of prices in dividing scarce supplies among 
consumers. Price increases for a large num- 
ber of products have been permitted to man- 
ufacturers in recent months. Since OPA per- 
mits only the minimum increase authorized 
by the law, it would seem to follow that 
further wage increases in such industries 
will raise costs and even by OPA standards 
require higher prices. Moreover, in indus- 
tries where prices have not been increased, 
it is being insisted that wage increases will 
necessitate higher prices. Steel, meat, rail- 
roads, electrical equipment and appliances 
are already in this category. 


5. Since wage policy is geared to price 
policy, collective bargaining has been made 
difficult in many industries because satis- 
factory compromises cannot be reached 
within the framework of present prices. The 
meat and steel strikes are excellent cases in 
point. 


6. Price control has influenced the struc- 
ture of production and led to the substitu- 
tion of higher priced, poorer quality goods 
for low priced items. The result has been a 
substantial rise in living costs, particularly 
to the lower income groups. Textiles and 
housefurnishings in particular have reflect- 
ed the impact of the change in the structure 
of production. Only recently has OPA been 
willing to concede the importance of incen- 
tive pricing for low cost products and it may 
well be a case of too little and too late. 


7. Price control has been accompanied by 
a continuing volume of black market deal- 
ings. For many items, a significant part of 
the output is being sold outside of the legi- 
timate channels of trade at sharply higher 
prices which inevitably must include a pre- 
mium for the risks taken by the seller who 
engages in such dealings. 

8. Despite the fears of higher prices, leg- 
islative barriers prevent declines in many 
food products. Thus, it has been announced 
that $200,000,000 would be spent to support 
egg prices this Spring. Under the Emer- 
gency Price Control Act as amended, a floor 
is placed under farm prices at 90 per cent 
of parity, thus limiting any declines that 
might take place in these prices. 
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There is no evidence that a rigid system 
of price control can meet the situations de- 
scribed above. All of the countries in which 
prices have risen a thousandfold or more 
have had price control — without success. 
A basic revision in national policy is re- 
quired. The first and indispensable step in 
any national policy to combat price inflation 
must be a federally balanced budget to stop 
the steady increase in the volume of infla- 
tionary bank credit. Secondly, we must 
recognize that price increases reflect these 
underlying pressures and that by fixing 
prices we can no more prevent increases 
than we can control the weather by fixing 
the thermometer. 


Canada’s action in decontrolling many 
prices as of February lst is of interest in 
this connection. Price controls have been 
suspended from a number of non-staple ar- 
ticles including: drugs, cosmetics, tobacco 
products, jewelry, books, games, novelties, 
millinery and some miscellaneous services. 
The wide scope of price decontrol is in sharp 
contrast with the actions which have been 
taken in this country. Although our officials 
have paid lip service to the principle of de- 
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control, action has been confined largely to 
relatively insignificant and unimportant 
items. Prime Minister Mackenzie King has 
explained the Canadian action as follows: 


“The production and supply of most of 
the articles suspended from the price ceiling 
have improved to the point where material 
price increases are not anticipated. Expand- 
ing production, competition and self re- 
straint on the part of the producers and dis- 
tributors concerned should protect the pub- 
lic from serious price advances. A great 
many of the suspended items are of minor 
importance in the budget of the average 
household. It is now questionable whether 
the expense and effort of administering ef- 
fective price control in these cases is in pro- 
portion to the benefits derived .. . It is most 
desirable that the Board should concentrate 
its efforts on the more important commodi- 
ties.” 


This is an admirable statement which is 
equally applicable to the situation in this 
country. 


Price rises per se are not bad. They have 
a healthy function to perform in allocating 
scarce resources to consumers and in induc- 
ing sellers to produce greater quantities of 
urgently needed goods. In some areas it 
must be recognized that rising prices may 
not have these beneficial effects. Rents on 
available housing illustrate this point. In 
such instances, the case for a temporary 
continuation of control is very strong. But 
a liberalization of price control and a sweep- 
ing policy of decontrol in other cases is re- 
quired if we are to return once more to a 
free economy. 


The standard that supply and demand 
must come into balance before prices will be 
decontrolled is too rigorous and inevitably 
will mean the retention of control for a 
longer period that is necessary. Considera- 
tion should be given to the adoption of a 
new standard such as making decontrol au- 
tomatically effective when some designated 
proportion of 1941 output is attained even 
though current demand is greater than that 
supply. Such a large volume of supplies will 
create a barrier against runaway prices al- 
though more moderate increases will not be 
prevented. Finally, price control where re- 
tained must be based on more liberal stand- 
ards than those now used by OPA and the 
burden of proof must be shifted to OPA 
where it desires to continue such controls. 


JULES BACKMAN 





HIGHER MARGIN REQUIREMENTS 


HE stock market has advanced to new 

high levels for the past fifteen years. 
As evidence of its disapproval of the sharp 
rate at which recent increases have taken 
place, the Federal Reserve Board has in- 
creased margin requirements on securities 
to 100% from the previous 75%. This is the 
first time since the Board was given control 
over margin requirements in 1934 that they 
have been raised to 100%. The technical con- 
dition of today’s market, therefore, is a far 
ery from the 10% to 20% margin market 
which zoomed in the 20’s. 


However, this increase in margin require- 
ments will have little or no effect upon se- 
curity values. The fact is that the recent 
rise has been financed mainly through cash 
purchases. In the year 1945, brokers’ loans 
increased only $33 million while loans by 
banks to carry securities other than govern- 
ment securities have also shown only minor 
increases. Federal Reserve Board Chairman 
Eccles recognized this fact in his statement: 
“Credit for stock market ... is a minor and 
not a major factor in the inflation picture.” 


In a well reasoned statement which accom- 
panied this action, Mr. Eccles pointed out 
that: 


“The primary source of the inflation dan- 
ger which overhangs the domestic economy 
on all fronts is the vast accumulation of cur- 
rency and bank deposits at the disposal of 
the public as a result of the fact that far 
too much of the cost of the war was financed 
through the creation of commercial bank 
credit and not enough was financed out of 
taxes and the savings of the public.” 


This is unquestionably true. The funda- 
mental cause of the tremendous inflationary 
pressure is found in the large increase in 
money supply and bank deposits resulting 
from our wartime deficits. Rising stock 
prices are the effect of this underlying 
cause, not the cause itself. Attempting to 
stop speculation by dealing with the effects 
has never been fruitful and there is no rea- 
son to believe that it will prove to be so on 
this occasion. As we have pointed out in the 
past, it is idle to wonder if inflation will 
take place. It is already taking place and is 
being reflected in higher stock prices, rising 
real estate prices and increasing farm val- 
ues. The only way to stop this inflation is to 
get at its cause which is the federal deficit. 

A balanced federal budget is imperatively 
required. Even when this is done, there will 


still be grave inflationary dangers inherent 
in our economy. Even with a balanced bud- 
get it seems certain there will be a large vol- 
ume of bank credit created as individuals 
cash in their war bonds in the years ahead. 
To a large extent the funds required to meet 
these redemptions will have to come from 
the banks, thus adding to the money supply 
and to the degree of credit inflation in our 
economic system. While it may be doubted 
that this inflation can be completely stopped, 
it can be limited by preventing the further 
creation of the bank credit which is its basic 
source. 


Commodore James K. Vardaman, Jr., former 
president of the Tower Grove Bank & Trust 
Co. of St. Louis, who has been serving as 
Naval Aide to the President until recently, has 
been appointed to the Board of Governors of 
the Federal Reserve System. Commodore Vard- 
aman has been active in the Reconstruction 
Finance Corporation and in various bank re- 
organizations. 
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THE FEDERAL BUDGET 


HE major feature of the proposed bud- 

get for the fiscal year 1946-1947 is the 
sharp drop in expenditures and the conse- 
quent decrease in the size of the deficit. The 
projected spending of the $35.9 billion for 
the year ending June 30, 1947 compares with 
$67.2 billion during the current fiscal year 
and over $100 billion in fiscal 1944-1945, the 
last full war year. The decline in revenues 
will be more moderate with the anticipated 
total for next year being $31.5 billion as 
compared with $38.6 billion in the current 
fiscal year and $46.5 billion last year. This 
decline in revenues represents a combina- 
tion of a lower volume of taxable income and 
the decrease in taxes which became effective 
January 1, 1946. The net effect of the large 
decline in expenditures while income was 
declining only moderately was to reduce the 
estimated deficit to $4.3 billion as compared 
with $28.6 billion in the current year and 
$53.9 billion a year ago. 

The President’s estimate as to the small 
size of the deficit seems to be on the opti- 
mistic side. Many potential expenditures do 
not appear to be fully reflected in his mes- 
sage; e.g. there has been considerable agita- 
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tion for the payment of a bonus to veterans 
of World War II. Moreover, the budget does 
not appear to reflect fully the large foreign 
loans which may be granted to aid in the re- 
construction and rehabilitation of Europe. 
To the extent that these expenses are in- 
creased, it seems clear that the budgetary 
deficit will be greater than estimated. 


The $36 billion budget projected for next 
year represents largely expenditures to help 
liquidate the war and to cover the after- 
math of the war including payments to vet- 
erans, interest and tax refunds. These lat- 
ter purposes account for about $26 billion 
or about 34 of the total spending. The Presi- 
dent estimates that the peacetime budget, 
when the remaining war expenditures are 
eliminated, will be about $25 billion or three 
times the budget prevailing before the war. 


The President reports that his expected 
deficit of $4.3 billion “will require no in- 
crease in the national debt” because it will 
be met by “‘a reduction in the very substan- 
tial balance which will be in the Treasury 
during the next fiscal year.” The President 
states: “It is good to move toward a balanced 
budget and a start on the retirement of the 
debt at a time when demand for goods is 
strong and the business outlook is good.” 
At another point in his message he stated 
“the public debt is expected to decline.” A 
careful examination of the data contained in 
his message reveals that the President has 
used the term public debt very loosely. He 
has confused the gross debt with the net 
debt. The following data taken from the 
budget message show the actual situation 
concerning the debt. 


Public Debt Cash Balance Net Debt 
(billions of dollars) 


June 30, 19465 ............258.7 24.7 
December 31, 1945 ....278.1 26.0 
June 30, 1946 _..........275.0 11.9 
June 30, 1947 ............271.0 3.2 


Date 
234.0 
252.1 
263.1 
267.8 


It is clear from the above table that the 
net debt will expand by $15.7 billion (be- 
tween December 31, 1945 and June 30, 1947) 
although the volume of securities outstand- 
ing is expected to decline by $7.1 billion dur- 
ing this period. Of course, such an expan- 
sion in the debt cannot be avoided when the 
government spends more than it collects in 
revenues. The fact that the government may 
have borrowed too much in the past in order 
to meet anticipated wartime expenses and 
then uses some of these funds to pay for a 
future deficit doesn’t alter the inflationary 
nature of deficiteering. 
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Such a deficit adds to the inflationary 
pressures even though no new debt is in- 
curred. The government will be using the 
proceeds of past borrowing and hence ac- 
tivating what were in effect sterile funds. 
The spending of these funds will increase 
the volume of funds in the hands of the pub- 
lic and will contribute to a situation in 
which that volume is greater than the value 
of goods currently produced. 
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Moreover, the extent of any inflationary 
pressure arising out of fiscal operations in 
the months ahead will not be measured sole- 
ly by the size of the budget deficit. It seems 
probable that many holders of Series E 
bonds will want to cash them. To the ex- 
tent that the funds to redeem these bonds 
are obtained from bank borrowing, and that 
seems to be the most probable source, the 
inflationary pressure will be increased. 


GOVERNMENT INTERVENTION AND WAGES 


EVERAL key sectors of our economy 

have been strikebound. One group 
blames management while another group 
blames labor for this. situation. Although 
both groups must bear some responsibility, 
it seems clear that collective bargaining has 
failed to avert the present stoppage because 
it has not been allowed to work. Where col- 
lective bargaining has been operative set- 
tlements have been achieved as evidenced by 
Ford, Chrysler and other similar instances. 
The unfortunate policies adopted by our na- 
tional government have contributed to our 
labor difficulties. The strikes have been the 
inevitable result of a brew compounded of 
a totally inadequate wage-price policy and 
the unwarranted statements and interven- 
tion of government officials. Political expe- 
diency has been the underlying theme. Let 
us examine the record. 

Last August, the government announced 
that it would permit higher wages but that 
prices would not be allowed to rise. The 
warnings by responsible observers that such 
a policy could not work were ignored. Labor 
leaders anxious to make up for the loss of 
wartime earnings immediately announced 
that wage increases up to 30% were possible 
without raising prices. Just at this fortui- 
tous time, it was disclosed “unofficially” that 
the Office of War Mobilization and Recon- 
version had made a study showing that 
wages could be increased some 24% without 
impairing profits significantly. Although 
this report has never been issued officially, 
it is widely quoted to prove the case for 
higher wages. What is not quoted, of course, 
is the fact that the report recognized that 
there were a number of offsetting factors 
which could not be measured and which 
made the 24% figure meaningless. 

But we don’t have to theorize about this 
point. There already is considerable evidence 
‘iat sharp increases in wages cannot be ab- 


sorbed out of profits; that such wage in- 
creases in some industries necessarily mean 
higher prices. Washington reports indicate 
that even before any new wage increase, a 
rise of $2.50 a ton for steel products is war- 
ranted. The reported $4 a ton increase was 
designed to cover in part the higher wages | 
demanded. In the meat packing industry too, 
the fact that higher wages will mean higher 
prices has been officially recognized. 
However, instead of letting the public see 
that higher wages mean higher meat prices, 
government officials proposed to conceal this 
fact from the consumer by reimbursing the 
meat packer with higher prices only on gov- 
ernment orders. The adoption of such a sub- 
terfuge would saddle the taxpayer with the 
cost of the wage increase and would lead the 
public to believe that substantially higher 
wages were granted without requiring high- 
er prices. No more vicious proposal can be 
conceived. Subsidies to pay higher wages 
would set an unfortunate precedent which 
soon would be repeated in other industries. 
The result would be a greater government 
budget deficit, more borrowing from the 
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banks, and hence greater inflationary pres- 
sure. 

Other industries have also announced 
that they could not meet the present wage 
demands without raising prices. Wages and 
prices cannot be placed in two separate com- 
partments. This is particularly true when 
adjustments of the magnitude demanded 
are involved. The inevitable result of trying 
to get wage increases within the framework 
of a fixed price structure is the stalemate 
which has developed. 

Although the public is being flooded with 
propaganda concerning the importance of 
wages as a source of purchasing power, lit- 
tle is being said concerning the effect of 
wages upon costs. The fact is that this coun- 
try in the months ahead is faced with a con- 
dition where the volume of purchasing pow- 
er is still greatly in excess of the supply of 
goods available. Our grave national problem 
today is inflation, not deflation. 

It is at this point that wages as a cost 
factor become important. Excessive in- 
creases in hourly wages on top of the large 
wartime increase will exert an irresistible 
pressure for higher prices in many indus- 
tries. These higher prices in turn will be- 
come the basis for new wage demands and 
so the inflation spiral will be on its merry 
way. 

There are economic limits to what can be 
paid. It is unwise and dangerous to promise 
workers more than can be paid within these 
limits. To stretch these limits by raising 
prices sharply would be a national calamity. 
Unfortunately, we have already reached a 
point where some price increases are un- 
avoidable if the large wage increases already 
offered are finally granted. Further conces- 
sions would only add to the size of the price 
increase required. 
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The inadequacy of our labor policy is best 
illustrated by the President’s statement in 
connection with his proposed settlement of 
the steel dispute: 


“T am not endeavoring to set a pattern for 
all industry. Each controversy should be 
worked out on its own merits. The agree- 
ment should be reached in every case by 
free collective bargaining.” 


Now the fact is that any settlement 
reached by Presidential intervention would 
automatically set the pattern for other in- 
dustries. No union leader could or would 
accept less. Certainly it is misleading to call 
this process “free collective bargaining.” 
Such settlements represent government fiat. 


The foregoing discussion has shown that 
our wage policy is tied to a price policy 
which makes free collective bargaining im- 
possible. Price Administrator Bowles is the 
third party invisibly present in all negotia- 
tions. Government intervention has estab- 
lished floors below which unions understand- 
ably have refused to reduce their demands. 
These are the quicksands upon which wage 
policy has been erected. The collapse of that 
policy was inevitable. 


Responsible government officials must stop 
promising workers the impossible. Moderate 
wage increases are possible and desirable in 
many cases. Such increases can have a bene- 
ficial effect upon the economy and enable 
workers to participate in a rising national 
standard of living. Excessive wage in- 
creases, however, create difficulties and 
make necessary higher prices which not only 
take away part of the gain obtained by the 
worker, but fall crushingly upon the white 
collar workers, employees of state and local 
governments and others with fixed incomes. 
Fundamentally, greater production is the 
only way to raise living standards. Higher 
wages without greater production will 


‘prove to be a fraud and a delusion. 


Stockholders at the annual meeting of Bank- 
ers Trust Company of New York approved a 
change in the bank’s pension plan for its em- 
ployees from a contributory to a non-contribu- 
tory basis. In his report, President S. Sloan 
Colt cited the favorable effect of the bank’s 
profit sharing plan on employee morale, as in- 
dicated by the fact that 47.7% of the contri- 
butions for 1944 and the first nine months of 
1945 were directed by the participants to be 
invested in the bank’s stock. 





BANK WAGES AND EMPLOYEE BENEFITS 


NUMBER of current bank reports are 
A citing increases in salary, permanency 
of cost of living benefits, and bonus pay- 
ments. This trend may be expected to grow. 
Workers in manufacturing industries re- 
ceived large wage increases during the war. 
_ Weekly earnings of the latter group were 
expanded through the combination of long 
hours of work, reclassification into higher 
paying jobs, and increases in hourly rates. 
In fact, as a result of many indirect types 
of increases, straight time hourly earnings 
during the war rose by approximately 40% 
for manufacturing workers while weekly 
earnings increased about 75%. This is part- 
ly a war-time phenomenon, but recent hour- 
ly increases accentuate the difference, com- 
pared to employees in the bank who have 
had no such increase. 


For an equivalent number of hours, there- 
fore, earnings in manufacturing industries 
will have increased substantially more after 
these adjustments are made than is true for 
white collar workers, including those in the 
banks and trust companies. It is true that 
there is a premium on such white-collar jobs, 
but widening of the gap is sure to have its 
effects — a premium of 50% may overcome 
other considerations. For instance, it is gen- 
erally understood that the security and 
permanence of bank employment have been a 
major compensation. But there is no mon- 
opoly on such security. Employee benefits in 
a variety of businesses are also developed 
to a point where banks will have to follow 
the lead more universally to keep up, let 
alone to keep ahead — as they had been — 
of industry generally. 


Under these circumstances, banking in- 
stitutions face a definite problem if they are 
to continue to attract or hold competent men 
and women. Pension and profit-sharing 
plans have done much to advance the even- 
tual compensation of bank employees, but 
even the temporary cost-of-living bonuses 
have left a considerable gap between ipdus- 
trial and factory wage scales. Unfortunate- 
ly, there are limits to how much of a per- 
manent increase can be made in financial in- 
stitutions because, unlike manufacturing in- 
dustries, they cannot easily raise the price 
received for their services. 

Trust departments are faced with fixed 
fees in many cases, and acquisition costs are 
inherent in any significant increase of vol- 


ume, since the accumulation of the large, 


more profitable estates has become extreme- 


ly difficult. Low money rates will doubtless 
continue to affect normal commercial bank- 
ing as well as trust income bases. Trust 
beneficiaries being usually on fixed incomes, 
there is not too much leeway raising fees 
without losing volume business. The extra 
income required may have to be obtained, at 
least so far as trust departments are con- 
cerned, by service charges where possible, 
by further standardization and operating 
economies and mechanization. Retirements 
under pension programs will stimulate ad- 
vancement, and often balance out the added 
cost, but all business now faces an era of 
higher than pre-war wage standards. 


The issue can be met only by business-like 
methods; the days of free or “accommoda- 
tion” services, of sinecures, are passing, as 
are those of inept, inefficient employees in- 
cluding officers. Gold-bricking is out of fash- 
ion and productivity will have to count in 
service industries as it does in manufactur- 
ing, if wage increases are to be earned or 
paid. With more operations put on the as- 
sembly line basis, nine more effective em- 
ployees can do the work of ten. 


Banks planning an apprentice on-the-job 
training program for returning veterans are 
cautioned to comply with the wages and hours 
requirements of the Fair Labor Standards Act 
of 1938, in a bulletin issued by the American 
Bankers Association’s Committee on Service 
for War Veterans. This committee, which is 
headed by Chester R. Davis, vice president and 
trust officer of Chicago Title & Trust Com- 
pany, is working with the Veterans Admin- 
istration on new regulations. 





he 


SUMMIT TRUST COMPANY 
SUMMIT, NEW JERSEY 
Established 1891 


Resources over $15,000,000 


Large enough for broad experience 
Small enough to be personal 


Member Federal Deposit Insurance Corp. 





TRUSTS and ESTATES—February 1646 


Service for Correspondents 


IN rendering the varied services required by 
our correspondents, we provide the highest type 
of operating efficiency. In those out-of-the- 
ordinary matters in which our complete facil- 
ities, our contacts, and the experience of our 
officers are drawn upon, we are able to render 
services of distinctive value. 


Through our U. 8. Government Bond Depart- 
ment we, as dealers, offer a specialized service 
to our banking correspondents. We maintain 
active markets in U. S. Government obligations; 
we shall be pleased to furnish our quotations 
and invite consultation regarding investment 
portfolios. 


Guaranty Trust Company 


of New York 


Capital Funds, $312,000,000 


140 Broadway 
New York 15 


Fifth Ave. at 44th St. Madison Ave. at 60th St. 
New York 18 New York 21 


To be opened: 40 Rockefeller Plaza, New York 20 
LONDON PARIS | BRUSSELS 


Member Federal Deposit Insurance Corporation 








THREE IS A COMPANY 


Public Benefits from Corporate Enterprise 


A Trusts and Estates Study on “Public Reporting by Private Enterprise” 


There was no attempt herein to review techniques of corporate report- 
ing which are being effectively used to explain the public benefits of corpo- 
rate enterprise. “Profits from Public Service,” a study published in Trusts 
and Estates in November 1945, reported a number of examples from 
annual reports of corporations for 1944. Reviews of reports covering the 
past year will be published in subsequent issues as part of Trusts and 
Estates’ continuing study of modern corporate reporting.—Editor’s Note. 


LTHOUGH poets and lovers may be just- 
ly critical that “three is a crowd,” in a 
modern economic society, characterized by 
corporate operations, it is the three that 
makes the “company’—Capital, Labor and 
the Public. The economic interdependence of 
this trinity often may be forgotten in the 
news stories of current events, but it should 
not be disregarded in the preparation of un- 
biased comprehensive reports of corpora- 
tions and of their activities. 

The draftsman of a corporate report 
which is to describe completely the results 
of the corporate activities in a modern en- 
vironment has the responsibility not only of 
reporting the tools and work! of the enter- 
prise but also of explaining the benefits of 
its operations shared by the public as well 
as identifying those claimed by the employee 
and the stockholder. 


See “‘The Modern Corporate Report,’ Trusts and Es- 


tates, August, 1945. 


With the wider circulation — and some- 
times antagonistic scrutiny — being given 
to corporation activities, the emphasis on 
Investor Benefits is inadequate; this inade- 
quacy is dangerous. With the whole system 
of private enterprise on trial, and account- 
able to the voting public, its stewards must 
use every logical means of demonstrating 
the public services it performs. Only too ob- 
viously have we failed to get this picture 
of business across to the public. 


Broader Significance 


7 HILE a corporate report of the earn- 
ings, dividends, salaries and wages 
shared by the stockholders and employees is 
essentially a report of public benefits from 
the operations of the private corporation, 
there are other benefits which, although 
some are more difficult to describe and inter- 
pret, have even a broader significance for 
the public and for society. 





WAR PRODUCTION 


Original, Adjusted and Delivered Prices 


From 1945 Annual Report of Nash-Kelvinator Corporation 





WHAT HAPPENS TO THE CUDAHY SALES 


10 Cents—Wages 
and Salaries 


7/10 of a Cent—Profit 





From 1945 Annual Report of 
The Cudahy Packing Company 





These more common benefits are a chal- 
lenge to the skill of a conscientious reporter 
of corporate affairs for they are not ex- 
plicitly displayed in the data presented as a 
report of the financial results of a company’s 
activities. A report upon those benefits re- 
quires an explanation and an evaluation of 
the results of corporate operations in terms 
of their social and economic effects and by 
. standards of their public interest. 


Wartime Benefits 


HE war period provided a _ graphic 

demonstration of the social value of an 
economy of private capitalistic enterprise. 
Modern war was revealed, in large part, as 
a conflict of machines, of production, and of 
scientific research and development. A vic- 
torious people can well appreciate illustra- 
tions showing the importance of the private 
investment which provided these productive 
facilities, the technical know-how and the 
managerial directive skill that were so 
quickly responsive to the call of a nation at 
war. 
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Many corporate reports issued during the 
war period properly emphasized the com- 
pany’s contribution to the war effort — the 
quantity of war materiel produced — the 
nature and military use of the war product 
— the response to the demands for prompt 
and efficient production recognized by “E” 
and “A” and other: awards — the con- 
tributions by company personnel who 
served in the country’s armed forces and as 
civilian directors and advisors for govern- 
mental wartime activities — the coopera- 
tion in government financing programs 
through the development of war bond-pay- 
roll plans and war bond purchases — the re- 
duction in war costs resulting from company 
policies of profit limitation on war produc- 
tion — the share of the war cost borne 
through corporate taxation. 


Application to Peacetime Living 


S these public corporate benefits charac- 
terized the war period so will others 
characterize a period of reconversion and 
the periods of peacetime activities. The same 
techniques and the same forcefulness of re- 
porting the social benefits of the corpora- 
tion in the war years can report that corpo- 
rate enterprise is equally responsive to its 
public responsibilities in a peacetime econ- 
omy. 

Even now in the aftermath of a war and 
while the disruptions of a transition to 
peacetime enterprise dominate the economic 
scene, it is not impossible to foresee the role 
of the corporation in a more peaceful setting 
and to predict the pattern of the public 
benefits from corporate operation in those 
times. For example, as a part of the price of 
a product, taxes do not add an equivalent 
amount to good-will toward the producer or 
distributor. As a separate part of the cost of 
doing business, paid to maintain government 
operations, it takes on a different meaning. 
Utility companies have taken the lead in 
presenting this picture in their reports and 
other publicity. 


The Employees’ Share 


VEN when the present hurly-burly 

passes and “fact finding,” “ability to 
pay” and “a look at the books” are supplant- 
ed by the saner concepts and “earnings from 
production” (actual—not estimated) there 
still will be the opportunity and need for 
reporting the public benefits accruing from 
corporate employment policies. Nor is this 
merely a matter of financial returns; work- 
ing conditions, relations with management, 





the human considerations are of great im- 
portance, rarely known outside the plant. 


To the public, full employment is more 
than an idle catchword. Has the corporation 
done its share to assist in that achievement? 
Do the corporate plans and policies attempt 
to effectively counter the spurts and lags in 
sales and production to provide that com- 
pany employees may be as reasonably as- 
sured as possible of a year-round, full-time 
job? Has .the corporation been successful in 
planning more intensive use of its tools or 
in providing more of them in order that a 
still greater number of persons may be pro- 
ductively employed? Are company programs 
effective in sharing with employees the 
gains from more efficient production so that 
legitimate increases in salaries and wages 
result ? 

Customers are the public too. Their funds, 
exchanged for the corporate products, pro- 
vide owners with dividends and employees 
with wages. But what of that product and 
how much will be the funds claimed? Does 
the efficient management of the corporation 
permit more customers to buy more prod- 
ucts at a lower price? If so, and if the own- 
ers’ and employees’ returns are not reduced, 
those customers — the public — benefit. 


Such benefits are not restricted to price 
alone, for the cheapness or dearness of a 
money price is always dependent upon the 
quality of the corporate product. Has the 
company improved its product? Is the prod- 
uct now made stronger, more safe, longer 
wearing and in better designs which im- 
prove its efficiency in operation, give it 
greater usefulness or adaptability and lower 
its cost of upkeep? Has the corporation de- 
veloped new uses and more efficient, cheaper 
operating techniques for the products the 
customers already own? 


How does the price and the quality of the 
corporate product of today compare with 
those of comparable products sold to cus- 
tomers last year, five years ago, and at the 
time the product was introduced? New prod- 
ucts and services, not heretofore in exis- 
tence, or not previously within the reach of 
the public, are generally the result of corpo- 
rate sponsored research and mass-produc- 
tion techniques. But here again, the rela- 
tionship or origin must be shown to be ap- 
preciated. 


Stockholders Are People 


<1 TOCKHOLDERS are people; their bene- 
._) fits are public benefits. Have the opera- 
t:ons of the corporation made possible a re- 


“Chain Belt Company rigidly follows a long- 
established policy of research and product 
development.”—1945 Report , 





turn to its owners to compensate them for 
the funds they have invested in the com- 
pany’s productive tools? Has the corporate 
management protected that investment; has 
it grown; has it yielded a return commen- 
surate with the risks undertaken? Will the 
dividends paid by a company in Delaware 
be used to pay wages and buy material for 
repairing a ranch house in Arizona? 

Who owns the public corporation? It is 
not only the “corpulent, opulent capitalists,” 
the bankers, the insurance companies. It is 
largely the schools, the churches, and the 
“little” investors, including many employees 
of the same or other companies. What has 
the corporation done to provide a “full em- 
ployment” for the past labor and thrift 
which created the investment? 

Corporate research provides other corpo- 
rate benefits. What has the company’s re- 
search discovered or developed that can of- 
fer more and better things to improve the 
common lot — the social welfare? Have 
these discoveries or developments been ef- 
fectively utilized in the introduction and in- 
creased production of the company’s new 
products and services? 


Are the new corporate products or proc- 
esses or techniques made generally avail- 
able? Have the patents of the corporation 
been freely offered for licensing? Does the 
company foster “pure” research by support- 
ing such programs in its laboratories or in 
those of the public colleges and universi- 
ties? What has the corporation invested in 
research and what are its plans for its re- 
search in the future? 
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The Role of Taxes 


CORPORATE enterprise has a public 

importance and value in other areas. 
Taxed as it is by local, state and the national 
governments, its operations provide a large 
portion of the tax funds available for gov- 
ernmental expenditure. While such taxes 
are properly chargeable as expenses of cor- 
porate operations and thus eventually may 
be shifted to the corporate customers, the 
fact that such customers may still have more 
products at lower prices reflects the social 
benefit of the scope of commerce and indus- 
try made possible by private corporate en- 
terprise. 

Corporate reports of such taxes provide 
an open record for the public evaluation of 
the nature and extent of the cost of govern- 
ment. But what were the tax charges levied 
against the corporation? What governments 
thus obtained their revenues? For property 
taxes, how is the dispersion of taxable prop- 
erty comparable to the dispersion of the cor- 
porate owners whose investments have made 
that property possible? 

What portion of the corporate tax bill is 
the tax on income — thus representing, be- 
cause of similar taxes also paid by the own- 
ers who receive that income as dividends, 
a double tax? Tax burdens increase. But 
how are these expense elements reflected in 
representing a greater or a smaller portion 
withheld from the customer’s sales dollar? 
What price, if there were no taxes, could 
the company’s product carry and still pro- 
vide the same return to the corporate own- 
ers and employees? 


The Genesis of Many Benefits 


HE list of public recipients of corporate 
benefits is a long one. There are the 
farmers, the miners, the merchants, the 


Distribution of sales 
shown in 1945 
Report of Walgreen 
Drug Stores. This was 


the subject of news- 


Annual 


paper advertising also. 


manufacturers who supply raw materials or 
goods or services which the corporation con- 
verts into the goods and services demanded 
by its customers. Corporate operations pro- 
vide the revenues from which those persons 
obtain their wages and their dividends. Who 
are these people and what is their share of 
the corporate sales revenue? How is their 
share distributed to the various sections of 
the country? How many jobs do they pro- 
vide? 

And there are the others — the ones who 
have benefitted from scholarships granted 
by the corporation; from prizes in arts, in 
science, and in agriculture; from charitable 
and other philanthropic donations; from the 
results of corporate programs for the con- 
servation of natural and human resources; 
from the corporation and its personnel be- 
ing good citizens and neighbors. Are all of 
these corporate benefits given the publicity 
they properly deserve? 


A corporate report is a public document. 
Although addressed to stockholders and bas- 
ically a financial accounting by manage- 
ment, it should none-the-less tell the whole 
corporate story to stockholders, employees 
and the public. The public cannot be exclud- 
ed from the corporation’s financial affairs, 
cannot be unaffected by corporate activity, 
and should not have to learn from other 
sources the benefits of private corporate en- 
terprise. 


The Empire Trust Company of New York 
has adopted a profit sharing plan supplement- 
ing its pension plan. The company will pay 
into the fund 10% of its net operating earn- 
ings annually, after payment of a 5% Christ- 
mas bonus to the staff and dividends to stock- 
holders. 
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1822 —to the present covers the major portion of 
our history as a nation. It is a source of pride to us 
that City Bank Farmers Trust Company is still carry- 
ing out the functions so graphically worded in our 
original charter —“for the purpose of accommodat- 
ing the citizens of the state.” 
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LIMITS OF DEBT 


Use of Debt as Instrument of Economic and Political Policy 


R. M. FISCHER 
The American Appraisal Co. 


NLY a few years ago, our present na- 

tional debt of more than 250 billion dol- 
lars would have been thought unbearable; 
its upper limit was believed to be nearer 50 
than 100 billion dollars. Faced with the exis- 
tence or accomplishment of our large debt, 
we may well ask how we shall be able to 
maintain it, and what are its real limita- 
tions? 

Finance is likely to have much bearing on 
our future living standards and national 
economic policies, regardless of hopes and 
pious wishes. Therefore, we ought to try to 
understand at least the basic elements of its 
mechanism, in order to arrive at an in- 
formed opinion. ' 

The difficulty seems to be two-fold: The 
magnitude of the amounts involved, when 
measured in terms of the units, familiar to 
the individual, and the relationship between 
property facts and the financial arrange- 
ments, customarily used by trade, industry 
and governments in most forms of contracts. 
The “billions of dollars” may be converted 
into years of income of the average family, 
so as to be more readily grasped, but the 
legal terminology requires careful explana- 
tion, if we wish to avoid a mere play with 
words. 

Once these obstacles are removed, we may 
tackle the core of the problem: What is our 
ability and willingness to incur the load of 
indebtedness? What are its consequences for 
the life of the community? 


Finance and Reality 


JUVIRST it would appear desirable to clari- 
fy a wide-spread misconception concern- 

ing “money.” Financial arrangements are 
only indirectly related to the realities of 
existence: You cannot eat an egg before it 
is laid, whether loaned or paid for. On the 
other hand, a house does not collapse or be- 
come uninhabitable because a mortgage on 
has been foreclosed; financial bankruptcy 
does net necessarily prevent an enterprise 
from continuing in business. Property or 
services loaned and the amount of acknowl- 
eiged debt in dollars are distinct, separate 


matters, because money is only a measure 
of the value of property or services. 


These observations apply particularly to 
war goods and war debt. In earlier days 
when less capital, machinery and technical 
skill were involved, wars may have been 
waged nearly without finance — but never 
without weapons. The willingness to work, 
sacrifice comforts and necessities for victory 
has always been the essential — not money. 
The billions of dollars loaned by the Amer- 
ican people to their government have not 
created the weapons of the army and navy, 
food and transport for our ‘fighting men — 
only actual work. In spite of misleading 
bond solicitation no ship or gun ever failed 
to be produced because of lack of money; the 
real limitations were in our factories and 
manpower. 


Who Pays for a War? 


HEREFORE, war is currently “paid 

for” — not necessarily in money but cer- 
tainly in work, lives and natural resources. 
Our war effort surpassed the largest volume 
of peace-time production of goods and ser- 
vices. Its extent is reflected in the index of 
industrial production of the Federal Reserve 
Board, which increased from about 100 dur- 
ing the first quarter of 1939 to about 235 
six years later. Where do war goods and ser- 
vices come from? 

The shift from trade and service indus- 
tries into production, which normally em- 
ploys less than one-quarter of the gainfully 
employed, furnishes much of the manpower 
for war production, besides that required 
directly by the armed forces. 


In peace there exists a substantial margin 
of unused productive capacity. In the “pros- 
perity” of the years 1925 to 1929 the na- 
tional economy used less than 80% of avail- 
able facilities, although production was only 
$660 per person — considerably less than 
enough for a satisfactory standard of living. 
In 1939 the National Resources Committee 
estimated the loss to the national economy 
due to unemployment of men and machines 
at more than $25 billion annually. However, 
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the problem to utilize this capacity without 
wartime controls and the incentive of pat- 
riotism has not yet been solved. 


Normal restrictions on the depletion of 
uiatural resources and competitive considera- 
tions are disregarded, even though most of 
this production is devoted to destruction, 
not the creation of useful and desired goods. 
While the nation as a whole goes on living, 
the individual or corporation may be ad- 
versely affected or grow wealthy through 
unusual opportunity in the general economic 
upheaval. 

Money taxes of individuals or corpora- 
tions do not pay for the physical exertions 
of a war. To use taxation for other purposes 
than revenue — to achieve full employment 
or redistribute wealth — is a recent theory 
which has not yet been generally accepted in 
the democracies. Taxation as a directing 
force was fully exploited by the Nazis long 
before the actual conflict. By manipulation 
of the public debt and other fiscal and eco- 
nomic policies, they were able to create a 
tremendous war machine out of the slender 
resources of a comparatively poor nation. 
This was done mainly by full utilization of 
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all available productive capacity and a 
shrewd policy of barter with foreign na- 
tions, not by resort to “money” — printed 
or on the books of banks and other institu- 
tions. 

Similarly, Great Britain, which earlier 
relied on the power of money, soon found 
that only production for war at the expense 
of civilian consumption creates the weapons 
of defense. Inflation was avoided by ruthless 
taxation of surplus funds. 


The implications of the use of national 
debt as an instrument of economic policy 
will have to be more widely realized. A large 
debt service centralizes control over produc- 
tion, consumption and the standard of living 
in the hands of the government, and the 
comparatively few individuals, willing and 
able to convert their ideas into reality. The 
creation of debt at any time depends on con- 
temporary fiscal policy; taxation equal to 
or less than expenditure. 

Aside from its cost in money, we may an- 
alyze the cost of war as the change in prop- 
erty, productive potential and in manpower. 
War leaves us poorer in irreplaceable nat- 
ural resources such as minerals and oils. 
But despite the loss of lives and the waste 
of the most productive years of the flower of 
manhood, the nation gains through acquisi- 
tion and wider dissemination of skills, 
crafts and education of individuals, unusual 
technical progress, increased productive 
capacity and speeded regional development. 

The loss in manpower is more than offset 
by a very considerable increase in popula- 
tion growth — by a higher birth rate and 
lowered mortality. 

Wars have often promoted progress of 
science and industry in the past, although 
this hardly presents a good excuse for loss 
of life and happiness. Gains in productive 
ability and scientific knowledge arise out of 
war. Since national wealth and income have 
not been permanently affected by loss of 
manpower and property, the ability to carry 
an internal debt may be increased. 


Private Debt 


PRIVATE debt is created through a 

voluntary agreement between two par- 
ties — the lender and the borrower. Its re- 
payment may cover months or years or may 
be spread out in installments. A feature 
common to most of these agreements is 
property collateral as security for the loan 
which is generally proportioned to the value 
of the collateral. The inducement for assum- 
ing the risk of the transaction under the 





stated terms and for the given period is fur- 
nished by interest on the loan. 


Character and relative value of collateral 
property varies widely with the type of the 
loan. Mortgages are backed by real estate, 
while corporate bonds generally have tang- 
ible property collateral. The margin by 
which the appraised value of the collateral 
exceeds. the loan depends on numerous con- 
siderations, such as the character of the bor- 
rower, his business and the rate of interest 
as compared with competing return from 
other investments. While many other fac- 
tors influence the rate of interest, one of the 
principal considerations is the outlook for 
stability of the price level over the period of 
the loan. 

Disregarding the more temporary effect 
of wars and panics, the long-term trend of 
the interest rate has been downward, and 
has now reached an incredibly low level, par- 
ticularly for government securities. This 
trend reflects the gradual reduction of risk 
since the days of daring voyages, for which 
capital was furnished by merchants expect- 
ing a high return, greater stability of large 
communities and organizations, widening 
accounting control in business and trade 
and the development of banking, statistics 
and communications. 

Overshadowing these various influences, 
however, is the availability of capital, be- 
cause an increasing supply of capital de- 
presses the rate of interest. During the 
rapid growth and expansion of industry and 
commerce, large savings found useful and 
profitable investment, but during the last 
years before the war saving has been in dis- 
favor as the hidden source of unemployment 
of men and plants. 

Capital is gradually becoming more avail- 
able, less expensive and exceeds current de- 
mand at present, due to our rapid technical 
progress in science, production and admin- 
istration and the improvement in the social 
and economic vision of business leaders. Our 
largest corporations, such as U. S. Steel or 
General Motors, have been able to replace 
and modernize their plants during the last 
forty years by retained profits and the ac- 
cumulated reserves for depreciation, there- 
by avoiding the injection of outside capital. 

The creation of new capital is accelerated 
by uneven distribution of our wealth. Invol- 
untary savings result from the inability of 
corporations and individuals to convert 
them into new productive plant or to spend 


therm for desired consumer goods. Institu- ° 


tional investors — banks, insurance compa- 


155 


nies, trusts, various government units — 
which assemble these savings, compete for 
investment opportunities. They prefer those 
with a minimum of speculative element of 
which the number is limited, so that a down- 
ward pressure on the rate of interest is 
exerted. 


Public Debt 


HE national or federal debt is only one 

part of our total internal debt, which 
also includes private debt, such as corporate 
bonds and notes, farm and urban real estate 
mortgages, as well as the debt of local and 
state governments. 

The “non-federal debt” practically consti- 
tuted the entire debt structure 30 years ago. 
According to the U. S. Department of Com- 
merce, it was $72.4 billion in 1916, when 
federal debt was only $1.2 billion. When non- 
federal debt reached a peak of $156.5 bil- 
lion in 1930 the federal debt, which had been 
gradually amortized since World War I was 
only $15.4 billion, so that the total internal 
debt was $171.9 billion. 

At the beginning of the fiscal year 1946, 
the federal debt was about $258 billion. The 
non-federal debt of $112 billion reflected the 
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substantial reduction through funds becom- 
ing available when capital improvements for 
non-war purposes could not be made during 
the war. The total debt structure of $370 
billion, more than twice the pre-war size, 
certainly deserves close attention, but is 
hardly out of all proportion to past expe- 
rience when considering only the increase 
in federal debt. 


The funded debt of city, state or federal 
government is generally not backed by prop- 
erty collateral; their investment merit rests 
on the ability to collect taxes to cover stip- 
ulated interest and amortization. 

The concept of a “bearable tax” burden as 
a contribution to the cost of government in 
relation to personal income has undergone 
considerable revision even within our life- 
time, as shown by our fiscal history. 

Some statistics of population, public debt, 
national income, city, state and federal tax 
collections have been compiled below from 
government records and other sources, and 
are presented, spaced 10 years apart, so as 
to reflect conditions before and after the 
wars and general business conditions. 


Population Public National Tax 
Millions Debt Income Collections 
(billions of dollars) 


53.5 30.1 2.0 
123.1 74.3 10.1 
171.9 70.3 10.3 
164.5 76.0 12.9 

*370.0 *155.0 *50.0 


Year 


92.3 

106.5 

123.1 

131.7 

*136.5 
*Estimated 


1910 
1920 
1930 
1940 
1945 


The large figures may now be reduced to 
more readily visualized “per capita” units, 
and the relationship of debt, taxes and in- 
come can so be analyzed. 


Debt- Taxes 
Per Years of % of 
Capita Income _ Income 


$ 326 1.8 6.6 
698 1.7 13.7 
571 2.4 14.6 
577 2.2 17.0 

1135 2.4 32.3 


Debt Income 
Per 

Capita 
$ 580 
1156 
1396 
1249 
2711 


Year 
1910 
1920 
1930 
1940 
1945 


An overall rising trend of debt is appar- 
ent, but little of it shows up in the relation- 
ship between debt and income; evidently 
there is more stability in the national econ- 
omy than suggested by astronomical figures. 

Assuming increased level of prices, but 
sharply lowered income, we may estimate 
the “supportable debt” at no more than 
$3000 per capita — or about $420 billion — 
not much in excess of the present total of 
federal and non-federal debt. We are evi- 
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dently near the upper limit of the suppo:t- 
able burden, even assuming a favorable eco- 
nomic background of national income and a 
willing taxpayer. 

The increasing portion of the national in- 
come taken by the tax collector means more 
control of economic life by the government. 

The taxpayer is generally willing to part 
with a portion of his income for. visible 
benefits, such as schools, hospitals, protec- 
tion of property, or highways. However, the 
need for service of debt is not as easily un- 
derstood, and taxes to cover funds for debt 
service are often subject to hesitant approv- 
al even though they constitute only a minor 
portion of all taxes. Bearable public debt is, 
therefore, bound up with the size of govern- 
ment expenditures for all purposes. 

Interest on the national debt has formed 
a variable part of expenditures of the fed- 
eral government, not even considering taxes 
raised by states and cities. The federal rec- 
ord has been as follows: 

Interest- 


% of 

Receipts 

3.1% 
15.3 
15.7 


Receipts Interest 
(Millions) 
$ 675 
6695 
4178 
1940 5387 1041 
1944 40212 2610 


During the last war interest has been a 
comparatively light burden so far, but when 
the national budget is reduced to more 
normal size, and amortization of the debt is 
ultimately undertaken, the picture will 
change. 

The reduction in interest rates has great- 
ly contributed to the current favorable 
showing. The liberty loans of the first world 
war carried interest rates above four per- 
cent; our current negotiable loans attract 
and hold capital at two percent yield or less, 
depending on the period of the loan and its 
terms as to liquidity, size and repayment. 

On the other hand the nominal level of 
interest rates for government securities 
makes them less stable, susceptible to the 
vagaries of supply and demand and danger- 
ous fluctuations in their market value in the 
future, so they have to be under constant 
watch by the Treasury. Even a slight rise in 
the rate of interest in response to temporary 
or local demand greatly affects the market- 
ing of new loans or may cause depreciation 
from face value of outstanding securities. 

The required billions of taxes are unlikely 
to be raised, if the national income shrinks 
materially; its magnitude, now the subject 
of much speculation and controversy, de- 


Year 
1910 
1920 
1930 


$ 21 
1020 
659 





pends to a large extent on the level of prices 
and wages and the rate of business activity. 
This problem has always confronted re- 
sponsible government: whether to keep faith 
with the original lenders and to maintain 
the purchasing power of its bonds — or to 
use the politically more pleasant, easier way 
of letting prices rise to a higher level, as- 
sisted by the pressure and clamor of many 
classes of voters. History fails to reveal 
many examples where the inflationary trend 
has been avoided, but the widespread dis- 
tribution and ownership of government se- 
curities may ultimately produce counter- 
pressure and organization of investors. 


Summary 


HE creation of federal debt, largely in- 

dependent of war expenditures, is deter- 

mined by national policy in regard to ex- 
penditures and taxes. 

Even though we have suffered serious de- 
pletion of some natural resources, the re- 
sources of the nation for production of 
goods and services have not been materially 
affected by the war — they may have been 
increased. Therefore, the ability of the na- 
tion to support a large internal debt struc- 
ture has not been diminished. 

The increased federal debt has been part- 
ly offset by a reduction in non-federal debt. 
Low rate of interest reduces the amounts re- 
quired for debt service, but in the future, 
this is likely to become an important part 
of the federal budget. We are skirting the 
limits of supportable debt now. 

The future level of prices and the magni- 
tude of national income limit bearable debt. 
Deflation of prices would aggravate the 
problem of debt service, but a large debt will 
tend to support maintenance of our present 
level of prices and business activity, be- 
cause the owners of government securities 
will have an interest in retaining at least 
present prices and a large national income, 
out of which taxes for debt service must be 
paid. However, they should insist on main- 
taining the purchasing power of their se- 
curities by preventing rising prices. This 
unorganized source of pressure grows with 
the debt. 

The use of debt as an instrument of eco- 
nomic and political policy looms as the prin- 
cipal danger to a continued “free economy,” 
spurred by a demand for full employment of 
plant and manpower. There exists no more 
painless method for the introduction of a 


“planned economy” in peace, which would — 


cen‘ralize control, unchecked by democratic 
processes. 
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CENTRAL HANOVER 


BANK AND TRUST COMPANY 
NEW YORK 


Statement of Condition, December 31, 1945 


ASSETS 
Cash and Due trom Banks . . . . . .$ 364,965,906. 
U. S. Government Securities . . . . . . 967,002,629. 


State and Municipal Securities . . . . . 475372,982. 


a ee ee ae oe ee ee ee ee 19,095,051. 
Loans and Bills Purchased 6 « «+ « « $56,006,500 


Real Estate Mortgages. . . . . . .« . 2,476,171. 
ee ie ee oe eee ee ee 13,250,008. 
i eee ee ee ee ee” 3,368,972. 
Customers’ Liability Account of Acceptances. 1,785,156. 


Total $1,972,323,269. 


LIABILITIES 
Capital . . . «© «© +$21,000,000.00 
Surplus . . . «. « « 80,000,000.00 
Undivided Profits . . . 17,259,825.89 $ 118,259,825. 
Reserves: aes oe ft: 

meee, De a kk lt 8,325,218.54 
Dividend: 

Pavable January 2, 1946 . . . .. . 1 ,050,000.00 
Acceptances . Pa vas: or) aria! Ge 1,950,747.58 
es «a 2 od ws es Y 2 BRS 

Total $1,972, 323,269.89 


There are pledged to secure public monies and to qualify for fiduciary powers 


U. S. Government Securities . . . ... . $495,209,939.14 


Member Federal Deposit Insurance Corporation 





BEST ANNUAL REPORT FOR “OUR COMPANY” 


HERE is a tendency on the part of busi- 

ness to conceal good earnings in their 
annual reports to stockholders, according to 
Dr. Lewis H. Haney, professor of economics 
at the Graduate School of Business Adminis- 
tration of New York University, in an ad- 
dress at a recent meeting of the New York 
City Control of the Controllers Institute of 
America. “This tendency is short-sighted, 
but apt to be prevalent at times such as the 
present,” he pointed out, “particularly in 
view of the way in which government and 
the CIO are trying to take profits away 
from superior enterprise. It has always 
failed, and has done harm to private enter- 
prise in the past.” 


Among the more common devices, Dr. 
Haney explained, has been the setting up 
of excessive “reserves,” especially surplus 
reserves for contingencies, for sinking funds 
and the like. “This short-sighted policy,” he 
warned, “should be scrupulously avoided, 
and the controller can best serve his own 
office, his company and his country by using 
his influence against it. 


“Another device is to cover up inter-com- 
pany relations. Earnings, as reported, may 
for long periods include only the dividends 
received on stocks of subsidiaries held. Such 
dividends may be only a small part of the 
subsidiaries’ total net earnings. So-called 
‘other income’ is apt to be a blind spot in the 
corporation report, to say nothing of the 
item, ‘minority interest’ in the holding com- 
pany’s subsidiary.” 


The economist outlined the more impor- 
tant respects in which the annual reports 
for 1944 fell short, and in which those for 
1945 probably would do likewise. “The ‘prop- 
erty account’ (fixed assets) in many cases 
shows little or no detail,” he reported. “It is 
too common to lump together land, build- 
ings, equipment, machinery, tools and 
‘properties.’ Land, buildings and equipment 
should properly be shown separately, each 
with its own ‘depreciation or depletion re- 
serve, 


“Depreciation remains an unsatisfactory 
item, since it is often impossible to find out 
how much is charged against the main items 
0! property, and at what rate. The ‘invest- 
ment account’ still leaves something to be 
desired in the way of distinguishing market- 
able securities from others, and in showing 
the nature of the ‘associated’ or ‘unconsoli- 


dated subsidiary’ holdings. Inventories are 
often not divided into raw materials, goods 
in process and finished products. 


“In the matter of income statements, the 
chief shortcomings I have noted concerned 
operating expenses, especially selling ex- 
penses and the non-recurring income,” Dr. 
Haney continued. “Often no total for oper- 
ating expenses was shown separately, 
though some such figure as ‘cost of sales’ 
may be given. Thus, no true operating ratio 
can be computed. Of course, the main items 
of operating expense are not shown either, 
and rarely is the stockholder able to find 
what was spent for advertising and selling 
or distributing his company’s products. 
Windfall gains and non-recurring sources 
of income should be more carefully handled 
to give a true picture of the company’s to- 
be-expected or normally-earned revenue.” 


The annual report should be designed to 
impart information, rather than as a propa- 
ganda instrument, Dr. Haney cautioned. 
“Stockholders prefer reports that convey 
the idea of solid investment merit. From 
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their standpoint, the reports should have 
plain covers, be of significant but not ex- 
. cessive bulk, be prepared without flamboy- 
ant newspaper style, and contain the essen- 
tial financial data which must furnish the 
basis for all investor decisions. These are 
the readers who are particularly interested 
in comparative data covering a series of 
years. They want to judge the trend of net 
earnings. They are concerned with the poli- 
cies of the corporation for maintaining or 
expanding its position in the industry, in- 
cluding research, advertising and selling. 
Consumer-stockholders have a strong inter- 
est in the products of the corporation, and 
in the location of its stores, warehouses, and 
so forth. They are interested in its brands, 
and in the location of its stores and ware- 
houses. The report should help familiarize 
them with the company’s brands or trade- 
marks. 

“Employee-stockholders are especially in- 
terested in data concerning the number of 
employees, their wages and hours, and any 
pensions or welfare work. They will want to 
know how their wages and hours compare 
with those of other companies in the indus- 
try, and perhaps with other industries. It is 
doubly important to satisfy the employee 
that the division of earnings between labor 
and management is fair, and to bring out 
clearly the services performed by the enter- 
priser in the way of skillful buying and sell- 
ing and meeting business risks.” 


In view of the kinds and importance of 
the information to be presented, the speaker 
concluded, the annual reports should be 
mainly the product of the controller’s office, 
rather than of the public relations depart- 
ment. “On this job, the public relations man, 
artists and printers should work for the 
controller — not the controller for them. But 
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don’t put too much reliance on art work,” 
he urged. “The annual report is not a calen- 
dar, to be hung on the wall. It is a source of 
data to be filed. It should contain all the in- 
formation necessary to get a good genera! 
understanding of the company’s affairs and 
the trends therein. It should contain the 
data on the industry which are essential in 
judging the desirability of an investment 
therein. It should contain data concerning 
the company’s directors and officers, which . 
would be useful for reference. Above all, it 
should contain such tables and comparative 
statistics, and such a comprehensive balance 
sheet and income account, that no one who 
might desire to understand the company’s 
operations could be without them.” 


Annual Report Advertising 


Just as annual financial statements were 
utilized by industry during the war years to 
disseminate public information regarding var- 
ious aspects of war production, vital facts 
taken from year-end financial reports of pub- 
licly-owned corporations will continue to be 
used during peacetime as the basis of institu- 
tional advertising by industry leaders, accord- 
ing to New York certified public accountants 
auditing fourth-quarter statements for their 
clients. : 

However, it was said, instead of stressing 
war output facts, these advertisers are plan- 
ning, during 1946, to enlarge and emphasize 
the use of those financial statistics which indi- 
cate to stockholders and the general public 
the percentage of total earnings being paid 
out of profits to labor and to various municipal, 
State and Federal taxing authorities, as well 
as the amounts being utilized to provide jobs 
through plant expansion. Other factual items 
that will be taken from industry’s balance 
sheets, for institutional advertising purposes, 
it was said, will include both the amounts in- 
volved in tax refund claims and those funds 
tied up in unsettled war contract terminations. 

In addition, it was said, some of the pioneers 
of the use of annual reports for institutional 
advertising are considering the possibility of 
disclosing more information about depreciation 
charges, particularly as a means of informing 
the public with regard to the significance of 
these items to  publicly-owned enterprises 
which may be competing with Government- 
owned plants not subject to such charges. 


Additional material on corporate report- 
_ ing and public relations will be found 
: beginning at stint 229. 





CONFERENCE PROCEEDINGS 


“THE YEAR OF DECISION” 


As Seen by 27th Mid-Winter Trust Conference 
Trust Division, American Bankers Association 


NEW attendance record was set by 
FX the 27th Mid-Winter Trust Conference 
of the Trust Division, American Bankers 
Association, held at The Waldorf-Astoria 
in New York on February 4, 5 and 6. More 
than 1,500 delegates, representing 38 
States, the District of Columbia and 12 
foreign countries, heard an unusually pro- 
vocative program whose theme could aptly 
be characterized as “The Year of Decis- 
ion.” Almost without exception, the papers 
called for constructive “action.” 

This Conference introduced a novel fea- 
ture — The Consultation Hour. After an 
early adjournment of the Tuesday after- 
noon session, the delegates were asked to 
go to two smaller rooms where experts 
were stationed to answer questions on 
common trust funds, corporate trusts, 
costs and charges, employees’ trusts, in- 
vestments, new business, operations and 
taxation. In addition, officers of the Trust 
Division, executive committee members 
and conference speakers acted as roving 
professors. Designed to give the delegates 
an opportunity to ask questions without 
the publicity attending a question from the 
floor, as well as an opportunity to become 
better acquainted, the consultation period 
seemed to be a marked success. During this 
reporter’s presence, the largest groups 
were around the desks on investments and 
taxation. 


Spreading the Word 


N his opening remarks as President of 

the Trust Division, James W. Allison, 
vice president of the Equitable Trust Com- 
pany, Wilmington, Del., set the tone of the 
meeting by urging the delegates to make 
use of the knowledge gained at the Con- 
ference “and disseminate it as widely as 
possible among your fellow trustmen who 
could not come.” Recommending participa- 
tion in the consultation period, and citing 
the outstanding work of the Trust Divi- 
sion’s Committees, Mr. Allison remarked 
that the term “trust fraternity” has a lit- 


eral meaning in that trustmen are ever 


willing to share their knowledge and expe- 
rieiice with other trustmen. 


Mr. Allison suggested local meetings to 
discuss Conference topics, sponsored by 
local trust associations. Where none exists, 
discussion groups might be arranged by 
the returning delegates. In further line 
with this thought, the amiable and able 
President called on his audience, as lead- 
ers of the trust business, to adapt to their 
local situation the material prepared for 
national distribution by the Trust Divisiom 
and others. Much help can be obtained in. 
this direction from the trust examiners, 
whom Mr. Allison thanked for their con-- 
tributions in improving trust service. 

“Capsule” summaries of Conference ad~ 
dresses follow. 

Foreign loans are likely to intensify 
further the present shortages of goods in 
this country so that the pressure of over- 
expanded purchasing power is aggravated. 
The most important single need to alleviate 
the inflationary pressure is the elimination 
of industrial strife at the earliest possible 
moment.—Frank C. Rathje, President, 
American Bankers Association 

Atomic energy will be used as power to 
drive submarines; possibly for trains and 
municipal power plants. New horizons are 
before us if we can develop adequate con- 
trols on this new force. Is man morally 
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equal to the task?—Dr. Reuben G.. Gustav- 
son, Vice President and Dean of Faculties, 
University of Chicago 

There appears to be reason for optimism 
as to the future possibilities for employee 
trust business. The advantages of a de- 
ferred profit-sharing plan over a currently 
distributed profit-share offer a real oppor- 
tunity to corporate fiduciaries —Esmond 
B. Gardner, Vice President, The Chase Na- 
tional Bank of New York 


Our four- session, one - night - a - week 
“school” for trust prospects should result 
in additional profitable business on our 
books. We were able to spend an hour and 
a half in planned thinking with a finan- 
cially substantial group at an out-of-pocket 
cost of 40c per hour per person.—G. H. 
Stebbins, Vice President, The Simsbury 
(Conn.) Bank & Trust Co. 


The risk and uncertainty attending the 
consequences of particular dispositions of 
property threaten the very use of personal 
trusts as a means of providing for others. 
Concerted efforts must be made to per- 
suade Treasury officials and members of 
Congress that our proposed amendments to 
the tax laws affecting estates and trusts 
are desirable-—George Craven, of the New 
York Bar 


No psychological readjustment is neces- 
sary in the average returning veteran but 
there is a marked change in his method of 
thinking. Let us prevent veterans from be- 
ing forced into a separate group. Let us aid 
them to become not veterans but citizens. 
—Robert M. Alton, Vice President and 
Trust Officer, United States National 
Bank of Portland, Ore. 

No bank can hope long to survive with- 
out an intelligent, aggressive, long range 
public relations program that permeates 
through the entire personnel. Management, 
in both industry and banking, is becoming 
aware that an intelligent application of the 
principles of public relations will mean 
greater profits—Dale Brown, President, 
Financial Advertisers Association 

Three fundamental principles should un- 
derlie estate or life planning: liquidity, 
flexibility and the preservation or creation 
of working capacity. Opportunity for tax 
saving should never be taken at the sacri- 
fice of one of these principles. I suggest 
the abandonment of the conventional 
trust advertisement and pamphlet which 
generally is merely a direct solicitation of 
an appointment. Trust companies, in their 
advertising and circularization, should 
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devote themselves to educating the public 
on estate planning.—Rene A. Wormser, of 
the New York Bar 


Sufficient favorable experience has now 
been developed by the institutions which 
have been operating common trust funds 
over a period of several years to justify 
other banks all over the country to deter- 
mine whether or not they should establish 
such funds. These institutions — whose 
aggregate common trust funds exceed 
$207,000,000 — report estimated decreases 
ranging from 25% to 66%s % in the cost of 
investing a trust entirely in a common 
trust fund. The minimum size of a trust 
that can be accepted by an institution oper- 
ating a fund runs as low as $1,000.—B. 
Magruder Wingfield, Vice President, The 
National Bank of Commerce of Houston 


By repealing the excess profits taxes in 
their entirety and by lowering corporate 
taxes, the Congress not only had to take 
10 to 12 million off the taxrolls but also in- 
directly contributed to labor’s demand for 
substantially higher wages. Where we go 
from here depends primarily upon how we 
solve the problems arising out of the dan- 
ger of inflation, the management of the 
public debt and labor. This is the year of 
decision. Will our political, labor and farm 
leaders have the courage to ask the people 
for the necessary sacrifices in order to 
overcome the immediate difficulties?— 
Marcus Nadler, Professor of Finance, New 
York University 


Every trust institution should operate 
its trust department according to definite 
and, so far as possible, similar regulations. 
Consistency of regulation can be achieved 
by state banks and trust companies volun- 
tarily adopting the substance of Regula- 
tion F of the Federal Reserve Board which 
governs the trust business of national 
banks.—Gilbert T. Stephenson, Director 
of Trust Research, The Graduate School 
of Banking, A.B.A. 


After a contest covering nearly a cen- 
tury, the tide has turned and is running 
strongly in favor of the Massachusetts or 
Prudent Man Rule of Trust Investment. 
Lawyers and judges in those jurisdictions 
which have adopted the “prudent man” 
rule should acquaint themselves with the 
considerate attitude of the Massachusetts 
courts toward the trustee’s problems.— 
Mayo A. Shattuck, of the Boston Bar 

A trustee has no duty — legal, prospec- 
tive or moral — to preserve the purchas- 
ing power of his trust. This is not to say 
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that a judicious use of equities in the port- 
folio is improper, but the very nature of 
trusteeship forbids the speculation which 
is inherent in efforts to preserve purchas- 
ing power. If a trustee is to depart from 
this “principle” and act on a different “‘pol- 
icy” he should recognize the consequences 
of such action.—Louis S. Headley, Presi- 
dent, First Trust Company of St. Paul 
Outlawing strikes or requiring unions 
to wait 30 days before calling a strike 
won’t work because both labor and man- 
agement are violently opposed to compul- 
sion and fearful of the kind of settlements 
which statutory intervention by the gov- 
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ernment will produce. The prerequisites to 
a more peaceful labor situation are better 
and fairer enforcement of labor law and 
a willingness to face economic truths.— 
Leo Wolman, Professor of Economics, Co- 
lumbia University 

The day of conflict between trust insti- 
tutions and the Bar has largely passed. The 
mutual goals in trust work and law can be 
attained through joint participation in the 
activities of the various Sections of the 
American Bar Association.—Willis Smith, 
President, American Bar Association 


[The Conference proceedings follow, to 
page 216.] 








large extent, a reorganized industry from the 
* standpoint of both operations and financial 
structure. The industry is one for which the 


public has new respect and appreciation growing 
out of its courageous pre-war accomplishments 
and its amazing wartime record of achievement. 
Instead of being a declining industry, it appears 
to be entering a new phase of development 
which, if not as expansive and dynamic as in 

its earlier stages, promises to be at least more 
stabilized and certainly no less necessary 

to the growth and well-being of the nation. 
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Wealth 


Demands Care 


Men and women with large holdings 
are finding the specialized services of 
our Personal Trust Department in- 
creasingly helpful as World economy 
becomes more complex. 


Those services are not stereotyped. 
They are shaped to the individual 
needs and wishes of each client. 


A friendly talk with one of our Trust 
Officers will not place you under any 
obligation and is quite apt to result in 
a mutually advantageous arrangement. 


CHEMICAL 
BANK 


TRUST COMPANY 


Founded 1824 


MAIN OFFICE 
165 BROADWAY, NEW YORK (15) 


BRANCH OFFICES: 


No. 320 Broadway 49th St. — Lexington 
23rd St. 10th Ave. 11 West 5ist Street 
29th St. 5th Ave. 57th St. — 8th Ave. 
44th St. Broadway 74th St. — Madison 
46th St. Madison Brooklyn -50CourtSt. 
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BANKING’S OBJECTIVES IN 1946 


Counsel to Veterans - Inflation Control - Wise Investment 


FRANK C. RATHJE 


President, American Bankers Association, and President, Chicago City Bank 
and Trust Company, Chicago, Illinois 


ry \HE post-war period gives great promise 

of a high level of business and indus- 
trial activity. Individuals and business units 
now hold currency and bank deposits of 150 
billion dollars and 100 billion dollars of gov- 
ernment bonds. Consumers’ goods purchases 
which had been deferred during the war 
now represent a tremendous backlog of de- 
mand. According to plans for plant outlays 
and financing reported by business to the 
Department of Commerce, post-war private 
capital expenditures are likely to be consid- 
erably above the pre-war level. There exists 
a considerable need for facilities which 
could not be replaced during the war. Also, 
there will be a large demand for machinery 
and equipment to keep pace with technologi- 
cal developments. 

When the frictions of industrial strife 
have been eliminated, it is possible that we 
will enter upon a golden era of tremendous 
markets and productive activity. But this 
golden era could sadly prove to be only a 
gilded one, if the cross currents of the com- 
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plex forces which will have their impact 
upon us are permitted to divert us from a 
sound course of action. A grave responsibil- 
ity will rest on bankers during the next few 
years to invest the deposits and trust funds 
of the banks wisely. 


Consumer Credit 


EW developments are rapidly taking 
| NX place in connection with the lending 
policies of banks, which must be prudently 
considered. There is, for example, almost an 
epidemic of interest at this time among 
lending agencies in connection with consum- 
er credit financing. There are three ex- 
tremes in consumer credit financing which 
should be avoided: too rapid increase in the 
volume of consumer credit; too large a vol- 
ume of consumer credit; and too little un- 
derstanding of the techniques of consumer 
credit. 

During the next two or three years, the 
existence of large pools of liquid purchasing 
power in the hands of consumers, combined 
with shortages of consumers’ goods, repre- 
sents an inflationary danger of great mag- 
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nitude. Undue expansion of consumer credit 
either in rate of increase or in volume would 
result in aggravating this inflationary pres- 
sure. 


Many banks have had little or no actual 
experience with this type of lending. The 
field has become increasingly competitive. 
Today, even before automobiles and appli- 
ances have appeared on the market in sub- 
stantial volume, successive reductions in 
charges and successive liberalization of 
terms have taken place. In view of the de- 
veloping conditions, banks must be encour- 
aged to set up as large reserves as possible 
in connection with instalment financing, to 
seek counsel from those with long expe- 
rience in this field, and to train thoroughly 
personnel suitable to handle consumer credit 
financing. 

The banks are especially interested in the 
needs of small business. We recognize that 
small business is essential to a vigorous ex- 
panding free enterprise system. We must, 
therefore, never grow so large or unap- 
proachable as to cause the problems of the 
small business concerns or small business 
man to be overlooked. 


About two years ago the Post-War Small 
Business Credit Commission was organized 
by the American Bankers Association. It 
adopted as its objective the principle that 
bank credit was to be made available to 
every competent person, firm or corporation 
in the United States, needing it for a con- 
structive purpose. Banks everywhere are be- 
ing urged to see to it that worthy small 
business and individuals are furnished with 
the financial advice and assistance needed. 
Regional credit groups have been organized 
in order to provide additional sources of 
credit which might be drawn upon in the 
case of loans which are difficult for a single 
bank to grant, either because of the size of 
the loan or the nature of the risk involved. 
Many banks have installed small business 
loan departments in order to carry out the 
objective of meeting the special needs of 
small business. These programs given prom- 
ise of a valuable contribution in providing 
increased credit facilities. 


G. I. Loans 


NE of the most important responsibili- 

ties we have at the present time is to 
provide for the welfare of those returning 
from the armed services. The American 
Bankers Association Committee on Service 
for War Veterans was organized to develop 
a program which would help the banks func- 
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tion under the provisions of the Veterans 
Readjustment Act and to help the returning 
veteran with advice and credit. 

The fundamental purpose of the loan pro- 
visions of the G. I. Bill of Rights is to assist 
the returning veterans to reestablish them- 
selves in their homes and business activi- 
ties, by encouraging lending institutions to 
make loans for certain prescribed purposes. 
It was intended that these loans should be 
made on a sound basis so that real benefits 
would accrue to the veteran. For this reason 
it is necessary that the veteran be provided 
with advice as well as credit. Not all veter- 
ans, or for that matter not all civilians, are 
capable of operating a farm or running a 
business. If they do not possess the proper 
qualifications and the purpose of the loan is 
not sound, it would be much more beneficial 
to the veteran to have the banker explain 
why the proposed venture is unsound, and 
why the loan cannot be made. 

Some of the provisions of the recent 
amendments broaden the purposes for which 
the loans can be made and liberalize the 
terms under which the loans can be extend- 
ed. In this respect they are inflationary in 
that they increase the volume of funds bid- 
ding for limited supplies of goods and fa- 
cilities. Since a substantial rise has already 
taken place in the price of land, homes, and 
some business property, it is the responsi- 
bility of the banker to examine every trans- 
action carefully and be prepared to give to 
the veterans well considered advice. 

The recent amendments are anti-inflation- 
ary in that they extended to 10 years the 
period during which veterans’ guaranteed 
loans may be applied for. Thus, in some 
cases it will be valuable to point out to the 
veteran that it is not necessary for him to 
exercise these rights immediately: that if 
he is able to accumulate additional expe- 
rience and financial resources, conditions 
may be more favorable to him in the future, 
for entering into long term debt commit- 
ments. 


Inflation Control — Foreign Loans 


HERE is probably no problem which is 

causing the American public more con- 
cern and confusion than inflation. Given the 
present inflationary pressure of expanded 
purchasing power, there are three important 
measures necessary to restrain further in- 
flation: the government must stop deficit fi- 
nancing; consumers must exercise restraint 
in buying; and the banks, in extending cred- 
it, must not add to the inflationary pres- 
sures. 
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In order to end deficit financing, the gov- 
ernment must avoid increased expenditures 
on public works and must reduce general 
government expenses during the transition 
period. Taxes undoubtedly will need to be 
continued at high levels, though tax reform 
should not be delayed. 

A factor which looms large in any discus- 
sion of balancing the budget is the question 
of prospective foreign loans. I recognize that 
the case for some foreign lending rests upon 
our moral obligation to aid in the economic 
reconstruction of war devastated nations. 
At the same time the economic consequences 
of such loans must be taken into account in 
influencing the size of those loans and 
should compel us to be fully advised of the 
domestic financial adjustments which we 
must make if we grant the loans. 

Since the proceeds of the loans must be 
used to purchase goods and equipment in the 
United States, they further intensify the 
present shortages of goods in this country. 
The payments for these goods add to the 
purchasing power in this country, so that 
the pressure of over-expanded purchasing 
power is aggravated. The loans add to the 
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size of our federal debt and interest charges. 
This analysis does not constitute an argu- 
ment against making any foreign loans. But 
if we understand the effects of such loans, 
it should influence us to make certain that 
their amount is no greater than is actually 
necessary to aid in the economic reconstruc- 
tion of the borrower. Also we should clearly 
understand the adjustments and sacrifices 
thereby required of us. 


In the years ahead the banks will have 
a tremendous’ responsibility to many 
groups: to their depositors, as custodians 
of their funds; to their stockholders, who 
expect that there will be some compensation 
for the use of the capital which they have 
provided; to their employees, whose educa- 
tion, progress, and welfare will suffer if a 
bank is not operated on a sound basis. 


3ut more than all of these, the banking 
system has a grave responsibility to the 
community and to the country as a whole to 
invest its available funds in such a way.as 
to direct investments in a balanced manner, 
thereby contributing to a stable prosperity 
and to the economic welfare of the people. 
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66 ANKIND was his business. Man- 

kind was his business in his home, 
with his family. Mankind was his business 
in his church. Mankind was his business in 
his city and community. Mankind was his 
business in trust work. Mankind was his 
business with the American Red Cross serv- 
ing the American soldier on foreign soil. 
Throughout his entire life, mankind was his 
business.” 

This was the stirring tribute paid to the 
late Frederick A. Carroll, former president 
of the Trust Division of the American 
Bankers Association, by Merle E. Selecman, 
in memorial ceremonies at the opening ses- 
sion of the A. B. A. Mid-Winter Trust Con- 
ference on February 4th. Mr. Selecman, sec- 
retary of the Trust Division, was himself 
severely injured in the accident which 
caused Mr. Carroll’s death near Paris, last 
October, while serving as American Red 
Cross Commissioner for Great Britain and 
Western Europe. Mr. Selecman was warmly 
welcomed by the Conference delegates. 

Basil O’Connor, chairman of the Ameri- 
can Red Cross, eloquently portrayed Fred 
Carroll’s qualities as he had observed them 
since their college days together 38 years 
ago. Fred Carroll, he said, represented what 
was best in American life. He represented 
integrity, intelligence, cleanliness. He repre- 
sented the principle of success through 
merit — the essence of democracy. He 
represented still another ideal — the will- 
ingness to give the other man a hearing 
and not just an aud- 
ience. He went doing 
the thing he liked to 
do — serving hu- 
manity. 

Miriam Jordan, 
director of the en- 
tertainment depart- 
ment of the Ameri- 
can Red Cross in the 
European Theatre, 
bespoke the regard 
with which the Red 
Cross girls held 
Fred Carroll. Ever 
mindful of his own 
five daughters (and 
his son) he made 
each Red Cross girl 
with whom he came 


In memorial tribute to Frederick A. Carroll: 
Merle E. Selecman, Miriam Jordan and 
Basil O’Connor 


in contact feel that she was part of his fam- 
ily. Miss Jordan fittingly quoted Edwin 
Markham’s lines on the passing of Lincoln: 


And when he fell in a whirlwind, he 
went down 

As when a kingly cedar green with 
boughs 

Goes down with a great shout upon the 
hills, 

And leaves a lonesome place against the 
sky. 


Gilbert T. Stephenson, speaking on behalf 
of the trust fraternity, eulogized Fred Car- 
roll as a trustman. It was during his chair- 
manship of the Trust Division’s Committee 
on Trust Policies (1937-43) that he made 
his greatest direct contribution to the trust 
business through the committee’s formula- 
tion of statements of policies which have 
had and will continue to have the profound- 
est effect on the progress of the trust busi- 
ness. Apart from his official activities in the 
Trust Division, Fred Carroll had an out- 
standing record as a trustman in his 22 
years with The National Shawmut Bank of 
Boston, of which at the time of his death he 
was vice president, trust officer and counsel. 
Fred Carroll might well have sat for the por- 
trait of a trustman, set forth in Mr. Steph- 
enson’s new study “Trust Business as a 
Career” (Jan. 1946 Trust Bulletin), so well 
did he possess the mental, social and person- 
al qualifications for trust work. 

General of Army Dwight D. Eisenhower, 
unable to appear due 
to press of official 
duties, wired to 
“add his personal 
tribute to the work 
of Commissioner 
Carroll. He held a 
high place in the es- 
teem of the Army.” 

We of Trusts and 
Estates wish to add 
an expression of our 
feeling of great per- 
sonal loss at _ the 
passing of this lead- 
er. Fred Carroll was 
ever considerate of 
our efforts in the 
trust field. Requi- 
escat in pace. 
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TRENDS IN EMPLOYEES’ TRUSTS 
Deferred Profit-Sharing Plans Desirable 


ESMOND B. GARDNER 
Vice President, The Chase National Bank, New York, N. Y. 


N employees’ trust is fundamentally a 
financing vehicle for carrying out the 
terms of an employee benefit plan and, in its 
simplest form, an employee benefit plan 
merely sets forth the rules to determine 
who is entitled to a benefit, when he is en- 
titled to it, and how to determine its 
amount. The benefit can take the form of a 
pension after retirement, a death benefit, 
payments upon disability, or any other sev- 
erance of employment; other events can also 
be used as bases for benefits. 

As a general rule, the plan is administered 
by a committee appointed by the employer 
or perhaps elected by the employees, while 
a trustee administers the employees’ trust. 
This is a natural division because the com- 
mittee ‘has direct contact with the employees 
and can have ready access to the personnel 
records of the employer. On the other hand, 
a corperate trustee has the needed expe- 
rience for the administration of the trust. 


Comparisons and Contrasts With 
Usual Trust 


OME of the problems that arise in con- 

nection with the administration of the 
trust are the same as those which arise 
daily in the administration of voluntary or 
testamentary trusts. The records of both 
types of trusts can be very similar. There 
must be the same basic type of cash ledger 
and asset record and many of the transac- 
tions will be identical. However, some em- 
ployees’ trusts will require the maintenance 
of individual account records to show the 
contributions of each employee to a pension 
trust, if called for by the plan, or to show 
individual shares or balances in a profit- 
sharing trust. The use of a joint investment 
fund in a profit-sharing trust requires pe- 
riodic valuations and this involves problems 
which are largely the same as those in valu- 
ing the assets of a decedent’s estate. 

As to investments, there are some impor- 
tant differences between employees’ trusts 
and voluntary or testamentary trusts. The 
first is that there is no distinction between 
principal and income, although where there 
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are security investments proper records 
may be kept to determine the income yield. 
Another difference is that in the case of a 
pension trust invested in securities the con- 
tributions, together with the income, ordi- 
narily cover the cash requirements. Conse- 
quently, fluctuations in market value do not 
have any monetary effect as long as bonds 
are paid at maturity and interest is paid 
when due. This does not apply, of course, to 
profit-sharing trusts where periodic reval- 
uations are required. 

The problem of filing for tax purposes has 
been somewhat simplified for the trustee of 
an employees’ trust by the elimination of 
the necessity for the duplication of informa- 
tion furnished by the employer. Arrange- 
ments can be made so that the information 
will be filed by the employer after, of course, 
obtaining such part as may be necessary 
from the trustee in regard to the trust as- 
sets. The trustee, in turn, files for exemp- 
tion and, in lieu of the same information, 
files a statement from the employer that 
such information has been filed by him. The 
trustee must also file whatever information 
returns are required in connection with dis- 
tributions to beneficiaries. 

The creation and administration of 
trusts must comply with the rules against 
perpetuities and invalid accumulations of 
income. Fortunately, in New York and some 
other states this problem is eliminated by 
specific statutes granting exemptions to em- 
ployees’ trusts from the usual rules. 

The trustee of an employees’ trust may be 
called upon to make monthly instalment pay- 
ments to beneficiaries. If the volume grows 
to be substantial, it might be advisable to 
follow the procedure of dividend disburse- 
ment and to use similar records and address- 
ograph plates. 

Considerable confusion followed the 
amendment of Code Sections 165 and 23(p) 
by the Revenue Act of 1942. The discretion 
granted to the Commissioner of Internal 
Revenue in the approval of plans was exer- 
cised in part by the adoption of certain 


‘standard rules and it was necessary to de- 


velop a staff educated in this specialized 





field. Much of the confusion has been elim- 
inated and the bureau is now up to date in 
its consideration of the plans presented. 

The American Bar Association, the Na- 
tional Association of Life Underwriters, and 
the American Bankers Association have 
committees working on some problems that 
still remain. At the present time, important 
district tax offices have representatives with 
authority to grant approvals on plans. In 
the past, decisions made in one district were 
in conflict with decisions in other districts. 
It has been suggested that since the proce- 
dure for granting approvals is up to date, it 
might be possible to return this function to 
Washington, where it originally rested, so 
that discretionary decisions would be uni- 
form. However, the main problem is to ac- 
complish the desired results of advance 
knowledge of the exact basis on which ap- 
proval will be granted to a plan. In addition, 
it would be helpful if assurance could be ob- 
tained that a plan would continue as an ap- 
proved plan once a favorable ruling had been 
made. 


Tax Changes Recommended 


ESOLUTIONS adopted by the Ameri- 
can Bar Association on December 19, 


1945, recommend changes in the Internal 


Revenue Code. Among the problems for 
which solutions may be found through this 
source are the following: 


1. Estate and income taxes upon the 
death of an employee who was a member of 
a plan that provides benefits on that event. 
One suggestion to solve this problem called 
for the elimination of income tax on pay- 
ments made to such employee’s beneficiary. 
The Treasury Department, however, con- 
siders that such payments should be subject 
to income tax just as they would have been 
if paid to the employee. The department 
further believes that the value of the bene- 
fit is subject to estate taxes but is consider- 
ing that, if any estate tax is paid thereon, 
an allowance of credit against income taxes 
of the beneficiary may be possible under 
Section 126. The resolution of the American 
Bar Association proposes to exempt such 
items from both estate and gift taxes, point- 
ing out that informal awards of the same 
amounts would be exempt frem any estate 
tax. The exemption from gift tax will elim- 
inate any further questions such as the one 
in connection with the election by an em- 
ployee to have his pension payments made 
on a joint and survivor basis. A favorable 
ruling was finally obtained in that case. 
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2. Definition of “wages” under the Social 
Security Act and the Unemployment Tax 
Act. Under those identical definitions, the 
contributions by an employer for pure pen- 
sion or death benefits are not deemed to be 
wages, but similar contributions which may 
provide other benefits, such as a cash pay- 
ment upon severance of employment, may 
be deemed to be wages. Under a ruling, the 
payment of social security tax and the un- 
employment tax is not required until bene- 
fits are distributed to the employee. Under 
this ruling, payments made by a trustee and 
not by an employer may be deemed to be 
“wages,” and this may not prove helpful. 
The American Bar Association has recom- 
mended changes to eliminate any portion of 
the employer’s contributions to an approved 
employee benefit plan from those definitions. 


A possible and unfortunate by-product of 
this problem arises because the definition of 
“wages” in the Social Security Act and the 
Unemployment Tax Act may be applied in 
connection with the administration of the 
Fair Labor Standards Act, and amounts 
due for “overtime wages” could be based 
upon actual wages plus whatever amount 
had been contributed to an employee benefit 
plan by the employer on account of those 
wages. The alternative of waiting until tax- 
able benefits were paid might subject an em- 
ployer to substantial liability. 


3. Reporting as taxable income to an em- 
ployee, that portion of the premium on an 
insurance company contract which is con- 
sidered as the cost of current life insurance 
protection. The Treasury Department is un- 
derstood to be giving thought to changing 
the formula presently used to determine the 
reportable amount and, possibly, of allow- 
ing exemptions up to some small amount. 
The American Bar Association has recom- 
mended necessary legislation to eliminate 
these amounts from the definition of “tax- 
able income,” pointing out that an exemp- 
tion has been granted by regulation to pre- 
miums on group life insurance protection. 

Thought is being given by the committees 
of the three associations to I. T. 3661 which 
presently requires a definite formula both 
for the contribution under a profit-sharing 
plan and for the allocation of that contribu- 
tion among the employees. The requirement 
for a definite formula for contributions 
eliminates deferred bonus plans as con- 
trasted with deferred profit-sharing plans. 
Some attention is also being directed to the 
possible extension of the capital gains tax 
provision which now may be used as a tax 
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basis only in the event of complete distribu- 
tion of benefits within one taxable year up- 
on separation from service by death or oth- 
erwise. 


Outlook for Employee Trust Business 


HERE appears to be reason for opti- 

mism as to the future possibilities for 
employee trust business. There was a slow- 
down in the adoption of employee plans 
after V-J day but that was an understand- 
able reaction as employers naturally wanted 
an opportunity to study their reconversion 
problems before embarking upon any long 
term course of action. The pattern for cur- 
rent wage increases and, possibly, for price 
increases is still being worked out but there 
is a definite trend toward renewed consider- 
ation of employee benefit plans. Pension 
plans and profit-sharing plans were two of 
the items suggested by labor representatives 
as possible substitutes for some portion of 
demanded wage increases. Furthermore, 
Representative Clare Luce has introduced 
a resolution in the House of Representatives 
calling for the completion of the studies of 
profit-sharing which were the subject mat- 
ter of the report of the Senate Sub-Commit- 
tee on Finance in June 1939. Two of the 
conclusions in the report of the sub-commit- 
tee’s staff (appended to the report) were as 
follows: 


1. Profit-percentage plans are the most 
effective in decreasing the probability of 
labor controversy, strikes and turn-over, and 
in increasing efficiency, loyalty and ap- 
preciation. 

2. As to profit-percentage plans, there 
is reason to believe that the type of plan 
wherein the workers’ share is saved for the 
future is more effective than the type of 
profit-percentage plan wherein cash is dis- 
tributed at stated intervals. 


It seems, therefore, that management and 
labor should give consideration to deferred 
profit-sharing plans under which the funds 
contributed by the employer would be held 
in trust until the happening of an “event 
of distribution” which would include the re- 
tirement, disability, death, other severance 
of employment, the incurring of expenses 
for operations, illnesses, hospitalization and, 
generally, any reasonable circumstances 
that fit the particular case. Incidentally, the 
current distribution of a profit-share to em- 
ployees earning less than $3,000 per year is 
subject to the Social Security Tax and the 
Unemployment Tax, and would increase the 
cost by four per cent, without considering 
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the effect on overtime wage rates under the 
Fair Labor Standards Act. 


Advantages of Deferment 


F distribution of a profit-share is de- 

ferred through a qualified employees’ 
trust, the employee does not report any tax- 
able income until he is entitled to receive a 
benefit. Furthermore, the investment ac- 
cumulations are tax-free in the trust. Al- 
though it would be unlikely, an employee 
who earns $3,000 per year and who receives, 
for example, 25 annual profit-shares of 10 
per cent or $300 each, from age 41 to and 
including 65, might hold and invest the bal- 
ance of each profit-share after taxes and 
might accumulate at the same investment 
return before taxes as would be earned in an 
employees’ trust tax-free, say 2% per cent 
compounded annually. After federal income ~ 
taxes at 1946 rates, assuming no other in- 
come, one exemption and no deductions, such 
an employee would have accumulated about 
$7,500 as compared with about $10,200 if the 
profit-shares had been paid into an employ- 
ees’ trust. This would result in a net lump 
sum payment to him of about $8,900 after 
taxes on the applicable long term capital 
gains basis. These comparisons become more 
impressive, of course, as the annual com- 
pensation and profit-share are increased. 

Perhaps a more serious consideration, 
however, particularly in the case of em- 
ployees in the lower income brackets, is that 
current distribution usually results in the 
money being spent immediately. The dis- 
tributions are expected to continue regard- 
less of profits because they have become an 
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integral part of the employee’s increased 
current living standard and real hardship 
may result if no distribution is made in any 
year. A more realistic comparison, there- 
fore, as to funds available at retirement 
would be the contrast between the net 
amount available from the employees’ trust 
and zero. Furthermore, regular accumula- 
tion would result in an increasing fund 
available in any “event of distribution” as 
set forth in the plan. 

These advantages of a deferred profit- 
sharing plan offer a real opportunity to cor- 
porate fiduciaries. Helping employers to 
find the contribution formula and the allo- 
cation formula that will produce the best 
results should result not only in increased 
trust busines at a reasonable profit for an 
indefinite period of time, but also in the 
performance of a real economic service for 
customer and community. 


Shall We Enter Pension Field? 


OME of the questions which should be 

answered when the management of a 
bank, which does not administer employees’ 
trusts, considers entering that field of trust 
service, are the following: 
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1. What business can reasonably be ex- 
pected? The answer may depend upon an 
analysis of present relationships with em- 
ployers, a study of the potential business in 
the community served and the competition 
offered for that business. 


2. Can proper facilities be developed to 
solicit and to administer the accounts satis- 
factorily. Are proper personnel, equipment, 
facilities for investments, tax returns, in- 
surance contracts, distribution of checks, 
etc. available? 


3. Are the services of competent attor- 
neys, actuaries and insurance underwriters 
available? 


4. Is the business reasonably expected 
sufficiently large in volume to allow a satis- 
factory profit after provision of the proper 
facilities? 


5. Will the services offered result in addi- 
tional business in other fields, commercial, 
foreign and other trusts? 


6. Do the services offered by competitors 
require the development of this type of busi- 
ness for competitive purposes? 
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A SCHOOL FOR TRUST CUSTOMERS 
Bank Holds Night Classes 


G. H. 


STEBBINS 


Vice President, The Simsbury Bank & Trust Company, Simsbury, Connecticut 


\ \ 7 E operate in a dairy, tobacco and rural 

residential area. Our town has one 
very old family-owned plant employing 
about 300 people. A number of Hartford’s 
white-collar workers reside in town; Hart- 
ford, the capital and one of the banking cen- 
ters of Connecticut, is a twelve mile neigh- 
bor. Fourteen people earn their daily bread 
in our $5,700,000 bank with its one and one- 
quarter million trust department. 


Throughout the bank’s existence it has 
maintained trust service. True to pattern, 
some of this business has been profitable, 
other accounts meant considerable work 
with incommensurate income. It has been 
and probably will be our policy to accept 
small estates and small trusts in the same 
spirit we welcome small loans. 


Knowledge Before Action 


HE bank has been conscious of only a 

fair understanding by its customers of: 
Connecticut’s laws of intestacy and Succes- 
sion Tax; what to think of when planning 
wills or trusts; Federal Estate Tax; or the 
responsibility and work involved in settling 
estates. And we firmly believed that a bet- 
ter understanding of the responsibilities 
and duties of executors and trustees would 
result in a more general consideration of 
designating corporate fiduciaries. 


A thought evolved that a four session one 
night a week “school” might well repay us 
for our efforts. A mailing list of about 500 
names was prepared and a series of three 
letters told the what, where, why, when of 
our intentions, stressing that the school 
would be held only if the return postal cards 
to be sent with the final letter indicated an 
interest sufficient to warrant proceeding. 
We were pleased indeed to receive 125 cards 
indicating a potential attendance of 185. 


A bank director member of our Trust 
Committee chairmaned each meeting. The 
entire bank staff was assigned as greeters, 
ushers and cloak checkers. On the day before 
each session a reminder postal card briefly 
outlining the evening’s program was in the 


From address before Mid-Winter Trust Conference, 
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hands of those who planned to attend. Each 
week an ad in a local paper gave an open 
and general invitation in order to preclude 
any criticism through our having failed to 
mail letters to some who might be interest- 
ed. All material was prepared and presented 
by bank personnel excepting a tax paper by 
a tax expert. Our legally trained high school 
principal assisted in two two-man panel pre- 
sentations. 


First Nighter 


VHE first. night our treasurer and the 
high school principal described about 30 
fairly commonly used words and phrases 
peculiar to estate and trust work. They pre- 
sented the explanations in a conversational 
toss-the-ball-back-and-forth manner. 


We next presented illustrations of the 
division of property under the laws of in- 
testacy in seven different family situations. 
As one man presented the material orally 
another drew out the illustrations on a large 
visual pie chart. We tried to bring home how 
property division under intestacy laws may 
sometimes result in a distribution out of 
line with what the deceased would have 
planned had he or she died testate. 


The meeting concluded with the Probate 
Judges of three of the towns in our area 
telling how letters of administration are ap- 
plied for, the law and reasoning that gov- 
ern the selection and appointment of ad- 
ministrators and the fidelity bond require- 
ments for administrators. 


Will Planning 


ry HE second meeting was devoted to the 

j considerations that should be well 
thought out before having a will drawn — 
which established no trusts. A two-man con- 
versational panel reviewed the usual points: 
payment of debts, disposition of personal 
effects and so on. We illustrated by large 
visual charts the fluctuation in value over a 
period of years of a theoretical estate com- 
posed entirely of common stocks, assuming 
it moved in harmony with the Dow-Jones 


‘industrial averages. We also used the fig- 


ures (40 times Dow-Jones) to show how at 
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the various valuation periods the shares of 
the five remaindermen would vary if only a 
$2,000 general legacy came out ahead of 
their split. The same figures were used to 
illustrate how the testator might have ar- 
ranged a far more equitable distribution 
through either fractional or percentage 
legacies. 

An accountant intimately familiar with 
succession, gift and estate taxation pre- 
sented an excellent paper which, however, 
proved to be a little too technical to be really 
interesting to the audience. 

The session concluded with a presentation 
of the qualifications an executor should pos- 
sess. Indirectly the statement of qualifica- 
tions pointed towards our bank as the ideal. 


On Trusts 


ESSION number three was devoted en- 
i) tirely to trusts. First, a two-man panel 
outlined eight of the usual types of trusts, 
why people create them and how the me- 
chanics of the trust work out. Next, we dis- 
cussed the discretionary powers and other 
factors that should be considered. We rather 
thoroughly covered the qualifications of an 
ideal trustee, again attempting indirectly 
to sell the services of our Trust Department. 
The meeting’s chairman, a director and 
member of our trust committee, then out- 
lined a hypothetical $10,000 trust, told about 
the trust committee’s investment approach 
and outlined the attention the trust would 
receive during its administration. 


Statistics Dispel Misconception 


UR President opened the fourth and 

last session by relating some outstand- 
ing examples of poor and careless handling 
of fiduciary affairs that had been called to 
his attention during a five decade business 
life. “Bill” Williams, our Trust Officer, then 
gave the step by step duties of an executor, 
administrator and trustee. 

During the fall months one of our men 
spent about an hour a day in our local pro- 
bate office surveying the records on all the 
estates opened and closed in the 1940-44 pe- 
riod. We had both dollar and percentage 
figures for various sizes of estates, showing 
inventory, debts, attorneys’ fees, succession 
and estate taxes, administration costs, ex- 
ecutors’ and administrators’ fees. We also 
told of the number of trusts established, the 
proportion of testate and intestate estates, 
the proportion of individual, co-executor- 
ships and corporate fiduciaries. This infor- 
mation proved most interesting to our aud- 
ience even though the figures were the aver- 
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age for all the estates in the particular size 
bracket. It gave them at least a rough idea 
of the expenses their estates might be sub- 
jected to. And it dispelled any notion that 
the costs of settling estates resulted in a 
sugaring off to a point where little was left 
for the beneficiaries. 

Each night the chairman announced that 
at the end of the presentations questions 
from the floor would be welcomed. He sug- 
gested that questions pertain to the subjects 
discussed at that session and that question- 
ers avoid deep, legal or controversial quer- 
ies. Each program started with a once-over- 
lightly review of the previous week’s ses- 
$10on. 


The Results Speak 


J )UBLIC reaction was highly favorable; 

folks appreciated our exploring the field 
for and with them, selling our services in- 
directly rather than directly. Planning the 
program sharpened the wits of our official 
staff. Full attendance by all the employees 
gave them a good insight on estate and trust 
matters. The effort would have been emin- 
ently worth while if nothing more had been 
accomplished than making our entire per- 
sonnel much more trust department con- 
scious. 

Attendance ranged from a high of 135 to 
a low of 70 (due to bad weather and a com- 
bination welcome home for returned veter- 
ans and war bond rally.) Almost without ex- 
ception, those attending were people whose 
net worths ranged from low to middle five 
figures, with a few going to substantial six 
figures. We did not observe that any in the 
group were the curiosity-seeker type. 

Our out-of-pocket expense for hall rental, 
direct mail, advertising, printing and over- 
time pay for bank employees ran total costs 
to 60c per person per night. That is to say 
that, aside from the cost of the time spent 
in the bank on planning, we were able to 
spend an hour and a half in planned think- 
ing with a financially substantial group at a 
cost of 40c per hour per person. 

How well we follow through and capital- 
ize on the tool we created remains to be seen. 
If we properly utilize the interest created 
it should result in additional profitable busi- 
hess on our books, thereby enabling us to 
nlarge and better our trust services, swell 

ne bank’s net worth a little, provide a some- 
hat greater return to the bank’s stockhold- 

‘s and fatten the pay envelope of those who 


‘arn their daily bread at the little brick 


building on Hopmeadow Street. 
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The entire sales philosophy of Connecticut Gen- 
eral is based upon the estate analysis approach. Connecticut General 
representatives receive a thorough training in estate analysis problems and 
also have access to the Company’s Advisory Bureau for technical advice. 
They view the client’s entire estate picture as a whole and apply the uses 
of insurance only as they can best complement the other factors that are 


presen te 


Naturally a Life Underwriter who is trained to operate in this way is 
thoroughly aware of the need and value of the services of Trust Officers and 
Legal Advisors. He knows where his work begins and where it ends 

he knows how to cooperate successfully with a Trust Officer so that their 
mutual client may receive the full benefits of both sources of professional 


advice. 


So when the card reads “Connecticut General,” you are going to see an 
estate analysis man from an estate analysis company. Have a talk with 


him. He has valuable help to offer. 


CONNECTICUT GENERAL 
LIFE INSURANCE COMPANY 


HARTFORD, CONNECTICUT 
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FEDERAL TAX REVISION 


Proposed Amendments Affecting Estates and Trusts 


GEORGE CRAVEN 
Member of the New York Bar 


N the past ten years or more, zealous ad- 

ministrative officials, aided by decisions 
of the courts, have made it quite difficult for 
estates and trusts, their beneficiaries and 
those who dispose of property through per- 
sonal trusts to receive equitable treatment 
under the tax laws. It is true that certain 
types of trusts, such as those which are to 
continue for only a short period of years 
and trusts over which the grantor retains 
powers which may be exercised for his own 
benefit, have been used for tax avoidance 
purposes; and we would have no reason to 
complain about rules which treat the prop- 
erty of such trusts as if owned by the grant- 
or, provided we were told in advance what 
the rules are. However, the administrative 
authorities have extended the effects of the 
decisions to trusts in which the grantor has 
parted finally with all control for his own 
benefit but where he has retained certain 
powers which may be exercised solely in the 
interests of the beneficiaries. 


Some provisions of the income, estate and 
gift tax laws, as construed by the courts, 
make tax consequences depend on the mere 
form in which a transfer is made for the 
benefit of others, as distinguished from ac- 
tual powers or interests retained, or upon 
the character of the property transferred. 

Persons planning the disposition of their 
property are faced at every turn with risk, 
uncertainty and inconsistency in attempting 
to determine the tax consequences of a par- 
ticular method of disposing of property, be- 
cause of the unsettling effect of many de- 
cisions of the higher courts and the failure 
of Congress to enact corrective or clarifying 
legislation. The risk and uncertainty have 
reached the point where they threaten the 
very use of personal trusts as a means of 
disposing of property and providing for 
others. 


Non-Tax Uses of Trusts 


N anticipation of Congressional consid- 
eration of revision of tax laws when the 
war had ended, the Committee on Taxation 
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of the Trust Division of the American Bank- 
ers Association began early in 1944 to make 
an intensive study of the effect of our tax 
laws on estates and trusts with a view to 
proposing remedial legislation. The Report 
of the Committee has now been published 
in printed form. Copies have been sent to 
Treasury officials, members of the Congres- 
sional Tax Committees, other members of 
Congress, others whose views on tax mat- 
ters carry weight, and to all members of the 
Trust Division. I had the privilege of as- 
sisting the Committee. 


The Report sets forth a full discussion 
of the important part which personal trusts 
have played in our life from a social and 
economic standpoint. The Report also sets 
forth information about the development of 
our Federal tax laws in order to show that 
there has never been any indication that 
Congress intended to make tax results de- 
pend on the mere form of a disposition of 
property or to discriminate against the use 
of personal trusts. 


Part I of the Report proposes amend- 
ments which are of a fundamental nature 
and are of broad, general application. Part 
II proposes amendments which are of a 
more technical nature and are designed to 
eliminate bothersome provisions of the law. 
We do not believe that any of the proposed 
amendments would have a material effect 
on the revenue. 

As is shown in the Report, personal trusts 
have been in force in this country since its 
beginning and were in wide use long before 
there was any thought of a Federal income, 
estate or gift tax. Contrary to the general 
notion, trusts are not availed of exclusively 
by people of wealth but are used widely by 
people of comparatively moderate means. A 
recent survey of personal trusts committed 
to the care of banking institutions in this 
country shows that more than 50% of them 
have annual income of less than $750 and 
about 75% have annual income of less than 
$3,000. 

The useful purposes which are served to 
better advantages by personal trusts than 
by other forms of disposition are well 
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known. By creating a trust with an expe- 
rienced independent trustee, a person puts 
property beyond his control and provides for 
the support and welfare of beneficiaries 
without having it subjected to the risks of 
his business or his own improvident invest- 
ments. Persons are enabled through trusts 
to share their excess property with others 
less fortunately situated, with the assurance 
that it will not be dissipated or wasted. The 
trust is perhaps the best means known of 
providing for minors, incompetents, persons 
without business experience and others who 
lack the time or effort to manage invest- 
ments properly and to whose needs an out- 
right gift of property would not be suited. 


Much emphasis is being placed today on 
social security, and the tax laws through 
favorable treatment are encouraging the use 
of pension funds, sickness benefits and other 
provisions for the security and welfare of 
employees. It is equally important that, if no 
preferred treatment is given, at least there 
should be no discrimination in the tax laws 
against the personal trust, which is one of 
the very oldest means of providing for the 
security of persons otherwise likely to be- 
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come dependent on public or private char- 
ity. 

With these considerations before us, I 
shall discuss briefly some of the more im- 
portant proposals for amendments. 


Correlation of Estate, Gift and 
Income Tax Laws 


NE of the most important proposals is 

a plan for the correlation or bringing 
into harmony of the estate, gift and income 
tax laws. In many instances the laws relat- 
ing to one of these taxes were drafted with- 
out sufficient thought being given to the ef- 
fect of laws relating to the other two taxes. 
In the case of certain transfers, such as a 
transfer revocable with the consent of a 
beneficiary, although the transfer is sub- 
jected to gift tax at the time it is made and 
the grantor is relieved of tax on the income, 
the property is nevertheless treated for es- 
tate tax purposes as if owned by the grantor 
at death. In the case of other transfers, 
such as a trust in which the trustee acting 
alone has the power to revest the corpus in 
the grantor, the gift tax is payable when 
the transfer is made and the property is not 
subjected to estate tax in the grantor’s es- 
tate, but the income continues to be taxed 
to the grantor. There are many types of 
transfers as to which the consequences un- 
der the three tax laws will not be known un- 
til the precise cases have been passed upon 
by the Supreme Court. 

Taxpayers could. act with much more cer- 
tainty as to the tax results, the tax laws 
would be greatly simplified and their admin- 
istration facilitated if the Jaws imposing 
the three taxes were harmonized wherever 
possible. With this objective in view, the Re- 
port has made concrete proposals so that if 
a transfer is subjected to gift tax, the 
grantor will be relieved of tax on the in- 
come and the property will be free from es- 
tate tax on the grantor’s death, and where 
the estate tax will apply on the grantor’s 
death, there will be no gift tax when the 
transfer is made. 


Since the question of whether a transfer 
was made in contemplation of death is one 
of fact which cannot be resolved until after 
the grantor’s death, those transfers prob- 
ably must continue to be subjected to both 
taxes. However, we have proposed that the 
estate tax law provide that no transfer made 
more than two years prior to death shall be 
subject to tax as a transfer in contempla- 
tion of death. Such transfers then would be 
subject only to gift tax. The estate tax law 
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would leave open to question those trans- 
fers made within two years prior to death. 


Integration Opposed 


YHE Committee takes a definite stand 
‘| against the proposal which has eman- 
ated lately from some sources that the gift 
and estate taxes be integrated into one tax. 
Under that proposal, all property given 
away by a person during his lifetime and all 
property which he owns at death would be 
lumped together and subjected to transfer 
tax at one graduated or cumulative rate 
schedule and with one specific exemption. 
The total tax would be exactly the same 
whether a person retains all his property 
until he dies or whether he gives part of it 
away during lifetime. 

The chief argument made in favor of in- 
tegration is that it would simplify the tax 
laws by making it unnecessary to determine 
whether transfers of a particular character 
are subject to gift tax or to estate tax. This 
simplification is more apparent than real. 
Since all transfers would be subjected to the 
combined tax, there would be no problem of 
whether the transfer is taxable. However, 
there would be the same problem as before 
of determining when an inter vivos trans- 
fer is taxable, whether at the time it is made 
or at the time of the grantor’s death. 

The principal objection to the proposal is 
that it would operate as a powerful deter- 
rent to the giving away of property during 
lifetime. If a person can make gifts to chil- 
dren, distant relatives and friends and pay 
the gift tax without having the gifts affect 
the tax on what he intends to leave to his 
wife, he will be much more likely to make 
the gifts than if the making of the gifts 
will cause property that he intends to leave 
to his wife at death to be subjected to tax 
at higher rates. It is generally recognized 
that it is socially desirable for people to 
make gifts during lifetime rather than have 
the ownership of the property concentrated 
until they die. Congress recognized this by 
making the gift tax rates only three-fourths 
of those of the estate tax, so as to provide 
some incentive for the making of gifts. 


Estate Rates Are High Enough 


Pp with proposals for integration of 
estate and gift taxes, we find a number 
of loose proposals, mostly from people who 
are unfamiliar with the problem, that the 
revenue from estate and gift taxes be doub- 
led or trebled. It is our definite view that 
whether or not the present estate tax rates 
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are reduced in the near future, they have 
in any event reached the maximum which 
should be imposed consistently with a sound 
economy. 

The present estate tax rates begin at 3% 
on the first $5,000 of net estate and are 
graduated sharply upward until they reach 
30% at $100,000, 39% at $1,000,000 and 77% 
at $10,000,000. In addition, many of the 
states impose death duties which are sub- 
stantially in excess of the amount which is 
allowed as a credit against the Federal tax. 
Moreover, it is well known that the unreal- 
istic valuation methods used by Federal rev- 
enue authorities, particularly as applied to 
real estate, stocks of closely held corpora- 
tions and large blocks of stocks which are 
sold in small quantities on the market, re- 
sult in property being subjected to tax at 
values considerably in excess of what could 
be realized on a sale of the property to pay 
taxes. Any substantial increase in the pres- 
ent rates would in many cases amount to 
confiscation. 

One of the chief aims which Congress 
should have in mind in its post-war revision 
of the tax structure is to ameliorate pro- 
visions of the tax laws which tend to destroy 
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incentives to produce and save. One of the 
chief incentives which lead a person to risk 
his capital in a business venture is the de- 
sire to put something aside for the members 
of his family. The present high estate tax 
rates tend to discourage the building up of 
a successful business or the conservation of 
wealth, and to cause people to feel that they 
might just as well spend what they have. 
Also, in anticipation of the high tax rates 
and the arbitrary valuation rules, elderly 
people are inclined to take their money out 
of hazardous business enterprises and in- 
vest it in liquid securities. The liquidation 
of a closely owned business to raise funds 
to pay estate taxes often results in loss of 
jobs to key employees who have devoted 
their lifetime to the business. 


The revenue derived from estate and gift 
taxes is comparatively small, that in the 
past fiscal year being $650 million as com- 
pared with $19 billion from individual in- 
come tax, $5 billion from corporate income 
tax and $46 billion from all sources. It is 
vital to the country that wealth be used to 
produce. Levies which strongly deter the 
building up of a producing business, as a 
result of which the builders become wealthy 
or successful, or which strongly deter the 
employment of wealth as risk capital are de- 
structive. It seems clear that as soon as the 
state of the revenue will warrant, there 
should be a substantial reduction in those 
taxes. 


Taxation of Income of Estates and Trusts 


ECTION 162(d) of the Code is gener- 

ally regarded by tax experts and fiduci- 
aries as one of the most cumbersome and 
confusing provisions of the Federal tax 
laws. This statute divides distributions of 
income of estates and trusts into those made 
in the first 65 days and those made after 
that time and attempts to prescribe com- 
plicated rules for apportioning trust income 
between the trust and the beneficiaries. In 
addition to being almost beyond human com- 
prehension, the statute as construed by the 
Treasury Department produces some absurd 
results and, as originally enacted, often re- 
sulted in taxing the same income to the trus- 
tee and the beneficiary. An amendment elim- 
inating the danger of double taxation was 
passed in the Revenue Act of 1943. In its 
committee reports on that Act Congress 
committed itself to the need for a complete 
revision of subsection (d), and we antici- 
pate that a simplified statute will be passed 
by Congress this year or next. 
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Recent decisions hold that a payment 
made to an income beneficiary from trust 
principal is taxable as income to him if the 
payment was made in lieu of income under 
the state law. We have proposed that the 
income tax law provide that no amount dis- 
tributed to a beneficiary is to be taxed as 
income to him unless it was received by the 
trustee as taxable income for Federal in- 
come tax purposes. This would make it clear 
that a beneficiary will not be taxed on an 
amount which would not have been taxed to 
him if he had received it in the same trans- 
action in which it was received by the trus- 
tee, and that income shall not be created out 
of an amount of capital merely because the 
amount passes through a trust. 


The Clifford Case 


NE of the most confusing problems 

which face those who deal with estates 
and trusts is that growing out of the well 
known decision in Helvering v. Clifford (309 
U. S. 331 (1941)). Although the trust did 
not fall within any of the provisions of the 
income tax laws which make trust income 
taxable to the grantor where it is paid to 
someone else, the Supreme Court neverthe- 
less held the income taxable to the grantor 
under the section of the income tax law 
which defines gross income, on the ground 
that the grantor was in substance the owner 
of the trust assets. 


No one could quarrel with a statute which 
provided for taxing trust income to the 
grantor under the circumstances of the Clif- 
ford case. However, the evil of that case re- 
sults from the action of the Supreme Court 
in disregarding the statutes which pre- 
scribe rules for the taxation of trust income 
and in taxing the income to the grantor un- 
der a statute which merely defines gross in- 
come and was never intended to specify the 
persons to whom trust income is to be taxed. 
The lower courts have found great difficulty 
in applying the rule of the Clifford case to a 
variety of situations involving dn attempted 
extension of the doctrine of that case. 


We have proposed specific rules to be en- 
acted into the law to bring some degree of 
order out of the confusion caused by the 
Clifford decision. We have started with the 
assumption that since Congress has refused 
to require the filing of joint returns by hus- 
band and wife, it does not wish to treat all 
members of a family as a taxpaying unit or 
to tax trust income to the grantor merely 
because it is paid to a member of his family 
or because he reserves power to direct in- 
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vestments or vote stock for their exclusive 
benefit. To do otherwise would be to retro- 
gress to an era long past. As Judge Learned 
Hand said recently in his opinion in a case 
decided by the Circuit Court of Appeals for 
the Second Circuit (Kohmstamm v. Pedrick, 
decided December 28, 1945) : 


“It may be that for tax purposes the 
jural indissolubility of the family will 
in the end be restored to the position it oc- 
cupied in archaic law; but so far that has 
not been done.” 


On the other hand, we are prepared to 
concede that if a trust is created for a short 
period, of say five years or less, at the end 
of which the property is to be returned to 
the grantor, or if the grantor reserves the 
power to designate the beneficiaries or the 
income inures to the grantor’s benefit, the 
income may be taxed to him. We have sug- 
gested, however, that in all other cases it be 
made clear that the income is not to be taxed 
to the grantor, and that the rules for taxing 
trust income be confined to the sections of 
the income tax laws dealing with estates and 
trusts. ¢ 





Transfers Subject to Reversions 


HE Supreme Court in a series of cases 

decided in 1945 held in substance that 
where the right of a person to take trust 
property does not become fixed until the 
grantor’s death and there is any possibility, 
however remote, that the property will re- 
vert to the grantor, the full value of the trust 
property, and not merely the actuarial value 
of the possibility, is subject to estate tax in 
the grantor’s estate as a transfer to take 
effect at or after his death. In one of the 
Supreme Court cases the value of the grant- 
or’s reversionary interest was approximate- 
ly one-half of 1%; nevertheless, the full 
value of the trust property was held includ- 
ible in his estate. 


For gift tax purposes the Supreme Court 
has held (Smith v. Shaughnessy, 318 U. S. 
176 (1943)) that in such cases the full 
value of the trust property, less the actuar- 
ial. value of the possibility of reverter, is a 
completed gift during lifetime. It is diffi- 
cult to conceive of the same transfer being 
a completed gift during lifetime and at the 
same time a transfer which does not take 
effect until death. 


On the other hand, if when the trust was 
created the grantor had the foresight to 
provide for disposition to others under every 
conceivable contingency, such as a provision 
for ultimate disposition to charity if all in- 
dividuals named as remaindermen should 
die during the term of the trust, there will 
be no estate tax. Thus, the present estate 
tax statute, as construed by the Supreme 
Court, taxes property according to the mere 
form which a person uses to dispose of his 
property, as distinguished from the value 
of any interest which he retains in the 
property. 


We have proposed that if a person created 
an irrevocable trust for the benefit of others, 
but there is some possibility that upon the 
happening of remote contingencies the trust 
property may revert to him or his estate, the 
only portion of the trust fund which will be 
subjected to estate tax is the value of the 
reversionary interest or possibility of re- 
verter, computed by actuarial methods, and 
that if the contingencies are so remote or 
uncertain that the possibility has no value 
or its value cannot be computed, nothing is 
to be taxed. This amendment will be in 
keeping with the underlying theory of an 
estate tax as a tax on an interest in prop- 
erty which is transferred or which ceases on 
the death of the owner. 
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Miscellaneous Suggestions 


THER major proposals are those relat- 
|} to estate tax on life insurance and 
the $3,000 gift tax exclusion. We have pro- 
posed that life insurance be treated for es- 
tate tax purposes in the same way as other 
property, so that if a person parts irrevoc- 
ably during his lifetime with all ownership 
and control of the policy in favor of others, 
the gift tax will be payable and there will 
be no estate tax on the proceeds when the 
insured dies. This would make the law ap- 
plicable to insurance proceeds what it was 
prior to the 1942 Act. It would eliminate the 
discrimination which now exists against the 
salaried or professional man, whose only 
means of building up an estate for his de- 
pendents, in view of the high income tax 
rates, is through life insurance. 

We have proposed that in order to make 
it unnecessary to file a gift tax return for a 
small gift in trust, some part of which 
necessarily is a future interest as to which 
the $3,000 exclusion is not allowable, the 
law be amended so as to allow each donor 
one $3,000 exclusion with respect to all 
gifts of future interests made during the 
taxable year. This exclusion would be al- 
lowed in addition to the exclusions now al- 
lowed with respect to gifts of present inter- 
ests, but inasmuch as only one exclusion 
would be allowed as to all gifts of future in- 
terests during the year, there could be no 
abuses such as the creation of a number of 
different trusts for the same person. 


The Committee’s objectives can be accom- 
plished only as a result of serious and con- 
certed efforts to persuade Treasury officials 
and members of Congress that they are 
worthy. I suggest that you read the Report 
carefully, and if you consider the proposed 
amendments desirable, that you join in the 
efforts which are being made to have them 
adopted. 


Trust Association of New York Elects 


At the annual meeting of Trust Companies 
Association of the State of New York this 
month, the following officers were re-elected: 
President: George C. Barclay, vice president 
of City Bank Farmers Trust Co., N. Y. C. 

Vice Pres.: Bernard A. Gray, president of 
Northern New York Trust Co., Water- 
town, and Henry A. Theis, vice president 
of Guaranty Trust Co., N. Y. C. 

Secretary: W. Barton Cummings, vice pres- 
ident of Chemical Bank & Trust Co., 
nm 3. & 
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CONFERENCE PROCEEDINGS 


THE VETERAN AND THE TRUST 
DEPARTMENT 


Survey of Attitudes Reveals Basis for Approach 


ROBERT M. ALTON 


Chairman of Executive Committee, Trust Division, A.B.A., and Vice President 
and Trust Officer, United States National Bank of Portland, Oregon 


T would be profitable to arrive at an un- 

derstanding of what we mean by the re- 
adjustment of the veteran. Too often the 
words have implied the necessity for some 
psychological readjustment. This may be 
true in the cases of those men who from 
battle fatigue or injury have been required 
to make a psychological readjustment, yet I 
believe in the return of the average veteran 
no such psychological readjustment is 
necessary. 

I believe, however, that there has been a 
change in these men, not only because of the 
time involved, but also by reason of the 
totally different lives they have led. It would 
be well for us to determine whether or not 
the experiences they have undergone have 
not had an effect on their lives and on their 
characters to such an extent that it should 
be recognized by their employers and by the 
nation as a whole. 

From address at Mid-Winter Trust Conference, 

American Bankers Association, Feb. 4, 1946. 


Questionnaire 


S a basis for such an analysis, I have at- 
tempted to interview as many of these 
men as possible from all the services and, in 
addition, I have circulated (by an ex-Navy 
enlisted man) a questionnaire among those 
of our own organization, so that I might, 
if possible, get the true picture of their at- 
titude on return to civilian life. The results 
of this questionnaire are as follows: : 


1. Has the service had an effect on your 
self-confidence?: No change 43%; Increased 
43%; Decreased 14%. 

2. Do you find the routine way of life as a 
civilian confining, particularly in your 
work?: No 73%; Yes 27%. 

3. Have you found it difficult to pick up 
where you left off in your work?: No 81%; 
Yes 19%. (This question was not asked 
those men who were not employed before 
entering the service. ) 
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4. (a) Have you taken on new personal 
responsibilities since entering the service?: 
No 39%; Yes 61%. (b) If so, do you find 
these responsibilities hard to cope with?: 
No 100%; Yes None. 

5. Are you having difficulty in finding a 
place to live?: No. 57%; Yes 43%. (Only 
four per cent of those men, who have ac- 
cepted new responsibilities, are satisfied 
with their present home.) 

6. How do you feel that your civilian sal- 
ary compares with the pay you received in 
the service?: More 43%; Less 57%. (This 
was not a fair question. A certain percen- 
tage of the “less” answers were from men 
who attained high rank in the service and 
the remainder of them were considering 
withholding taxes and subsistence furnished 
by the service.) 

7. Which of the following benefits do you 
plan to take advantage of under the GI Bill 
of Rights? 


No Yes 

(a) Education 52% 48% 

(b) Loans , 39% 61% 

(c) Apprentice training 61% 39% 
(d) Continuance of Na- 
tional Service Life In- 

surance 35% 65% 


(All of the men who have taken on new 
responsibilities plan to take advantage of 
the home loan benefit. Of those taking ad- 
vantage of apprentice training, 66 per cent 
are new employees. ) 

8. Are you familiar with the privilege 
given you under the tax act of 1945?: No 
65%; Yes 35%. 

9. Do you feel that you fully understand 
the benefits given you under the GI Bill of 
Rights?: No 35%; Yes 65%. 

10. Is there any specific problem you have 
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in your readjustment to a civilian status?: 
No 100%; Yes None. 

11. In your own opinion, are the responsi- 
bilities of your present position the same 
as, greater or less than, the responsibili- 
ties of your position before entering the 
service?: Same 22%; Greater 56%; Less 
22%. 

12. Do you feel that additional training 
(such as a general review, etc.) would be ad- 
vantageous to you in your present position? : 
No 35%; Yes 65%. (One suggestion was 
that a general review of new accounts, 
changes in department procedure, or other 
changes in taxes, laws, etc. that have a 
bearing on a specific department would be 
time well spent.) 

13. Have you any suggestions of things 
that should be done to help you during your 
readjustment period?: No 91%; Yes 9%. 

(Suggestions: 

1. Keep wages high enough to meet the 
increase in the cost of living. 

2. From a standpoint of the men as a 
body, it would seem better to move 
them between departments more often 
in order to give a broader picture of 
banking. ) 


Change in Two Groups 


ALSO attempted to interview personally 

as many returned men as possible, and I 
have come to the definite conclusion that 
there has been a marked change in the re- 
turning service men which may not be im- 
mediately apparent even to the veteran him- 
self, but it has, nevertheless, changed his 
method of thinking and has been indelibly 
embedded in his character. The group that 
I have attempted to consider, is of normal 
men (not injured mentally or physically) 
divided into (1) that younger group whose 
education was interrupted by service or who 
had just completed their education, and (2) 
those who were matured and employed prior 
to entering the service. As to those who 
were entering business life for the first 
time, it is my opinion that their confusion 
and seeming frustration is not much greater 
than it might have been had they gone di- 
rectly into business without the intervention 
of the war, except that the individual con- 
fusion and frustration are probably accen- 
tuated by increasing numbers and the longer 
delay in getting started. The return of 
those in the second group seems to have 
been much easier than the first where they 
have returned to a fair.wage and a reason- 
able job. 
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In viewing these groups as a whole, I 
would make the following observations on 
the changes which I believe have occurred 
to them: 

First. These men are tremendously proud 
of having served their country, and they do 
not yet appreciably realize their contribu- 
tion to the victory through the loss of their 
economic ability occasioned by their ab- 
sence. 

Second. They have gained in tolerance — 
or “acceptance” — in that they have been 
forced to associate with men of different 
races and widely different stations in life in 
an association that has of necessity been 
very personal and very close. From this as- 
sociation they have unconsciously learned 
that, given equal mentality and _ intelli- 
gence, a man is about the same regardless 
of the color of his skin or his station in life. 

Third. Much the same thing can be said 
for religion as has been said for tolerance 
or racial acceptance. In the Army camps 
there was only one type of chapel — used 
by the Catholic priest, the Protestant min- 
ister, and the Jewish rabbi, the only differ- 
ence being that the altar was rearranged 
for the various services. Such a condition 
is found to have a very definite reaction on 
men who had been brought up under a nar- 
row concept of religious tolerance. The men 
also learned to depend upon the chaplains. 
It seems to me that these men will now ac- 
cept without reservation that there is prob- 
ably some good in all religions. 

Fourth. The returning veteran has of 
necessity become a keen judge of human na- 
ture. He has been commanded by superior, 
average, and incompetent officers and non- 
commissioned officers. He will hereafter be 
quick to judge superiors, both in his own 
organization and in the leadership he finds 
in government, and he will have little pa- 
tience or respect for poor leadership. 

Fifth. He has a broader international out- 
look than he previously had and will be 
somewhat critical of his complacent fellow 
countrymen, after having seen the devasta- 
tion of war and the hunger and destitution 
in the various countries that he has visited. 


More Critical 


-F these are a few of the factors that have 
had a mellowing effect upon the charac- 
ter of the veteran, it will not be strange if 
that veteran, upon looking about him and 
seeing the tremendous industrial expansion 
of this country and the tremendous re- 
sources that have been made available 
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through it — bonds in the hands of individ- 
uals and large bank balances in the accounts 
of corporations, will not be entirely sure 
that the country which produced so much 
industrially did it solely on the basis ‘of 
patriotism, rather than of profit. I do not 
believe that the veteran will make any great 
contribution to either side in the struggle 
for power between management and labor, 
for he will believe that of those groups who 
were engaged in this war primarily for self- 
preservation, certainly some of them, as re- 
cent happenings clearly indicate, were at- 
tempting at the same time to increase an 
individual advantage through it for their 
own particular group. 

The veteran will view more critically, na- 
tional policies affecting other races and 
peoples. I believe he has come home with a 
certain respect for the rights of other na- 
tionalities. The mere fact that one is a citi- 
zen of the United States will not in the mind 
of the service man indicate that he is blessed 
by the Almighty with any greater claim to 
bravery, ingenuity, or ability than the other 
races. 


Trust Department’s Role 


HAT can we in the trust departments 
do for the returning veteran? We can 
simply recognize that he is a good, normal 
individual who does not expect to be given 
anything other than an opportunity to live 
properly and that, given reasonable pay 
and working conditions with the opportun- 
ity for advancement, he will probably be 
more cynical but more content and happy 
than he was prior to the war. 
The opportunity that presently exists is 
one of the finest avenues of public service 
that has ever been afforded to trust depart- 
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ments and it is a service that is not only 
timely but very necessary. 

The service man’s first contact with the 
GI Bill of Rights, with his insurance policy, 
with the Veterans Administration, will 
probably determine once and for all his re- 
action to each. His judgment on the various 
benefits accruing from each of these things 
will be based entirely on how they work for 
him. I regret to state that it is my opinion 
that to date this has not been favorable in 
the great majority of cases. 

The impact of shortages in clothing, hous- 
ing and educational facilities is not a favor- 
able experience to the veteran. No soldier 
landed on any beachhead or in any other as- 
signment, but that some one always planned 
in advance for clothing, food, shelter, and 
equipment. The veteran is beginning to won- 
der if Congress and the various states have 
not offered him patronage rather than a 
very serious attempt to make up to him 
what he lost during the war. He is becom- 
ing resentful that Congress and the state 
governments have made promises to him 
which cannot be fulfilled. I do not believe 
that the veteran expects the government to 
do anything except place him back in society 
on a level equal to that which he left when 
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he went into the service. But when he sees 
that a bill of rights, which was widely ad- 
vertised and was voted for him with great 
noise and clatter by members of all political 
parties, cannot be fulfilled, he begins to won- 
der how sincere they have been in his behalf 
and how much real planning has been done. 

The suggestion that I have to make, 
therefore, is that not only the trust depart- 
ments but banks generally — in fact all who 
have any contact with the veterans — should 
assign sufficient personnel to those depart- 
ments dealing with him so that the veteran 
can be patiently and sympathetically told, 
and sold, if necessary, on what has been 
done for him, to the end that he will under- 
stand and believe that the delays and the 
red tape are legitimate and necessary. 

The trust departments, and the bank gen- 
erally, should be ready to give honest, sym- 
pathetic, and patient counsel and advice to 
the veteran and to see to it that he obtains 
the benefits to which he is entitled, in con- 
tradistinction to the maximum that he can 
get out of the government. For if we fail to 
give the veteran that to which he is entitled, 
and fail to do it in such a way that the vet- 
eran will understand the reason, it may pos- 
sibly make of him a “professional veteran,” 
one who will expect the government not only 
to give him something now but who will, 
with his appreciation of growing political 
strength, by arbitrary power, demand more 
and more through the coming years. 

I do not believe that the majority of vet- 
erans want this sort of patronage but un- 
less political parties and the politicians 
themselves are willing to limit the benefits 
that are to be bestowed upon veterans to 
those things that will make up to the veteran 
what he has lost, this country may well be in 
the position of Sinbad with the Old Man of 
the Sea upon his shoulders and have a bur- 
den which the nation can never entirely 
cast off. 

For the last few years these lonesome, 
homesick men have lived for, thought and 
dreamed of, the day they would again be- 
come citizens. Let us join together and re- 
solve to make them realize that dream. Let 
us labor to prevent them from being forced 
into a separate group. Let us aid them to 
become not veterans but citizens. We need 
citizens badly. 

0 


The Philadelphia National Bank announced 
the election of five new vice-presidents. Louis 
W. Bishop, Arthur’ MacNicholl, J. Bickley Jack- 
son, John Y. Bunn and Morris R. Brownell, Jr. 
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ARE PUBLIC RELATIONS WORTH THE 
EFFORT? 


DALE BROWN 


President, Financial Advertisers Association, and Assistant Vice President, 
National City Bank, Cleveland 


HE answer to the title question is—yes. 

However, it is well, I think, to remind 
ourselves occasionally of the value of public 
relations and its importance in the banking 
business. 

Management, in both industry and bank- 
ing has come to the important decision with- 
in the last few years, that no longer is it 
adequate to give only lip service to their ap- 
proval of public relations; but they are be- 
coming aware that an intelligent application 
of the principles involved will continue to 
pay off in good will, which in turn means 
greater profits. 

American business as a whole has many 
opportunities ahead. It has the problem of 
introducing scores of new products, of creat- 
ing new desires and bringing old ones to life 
again. During the war we learned how to 
produce goods in quantities greater than 
ever before. Now the job is not how to pro- 
duce goods but to see to it that our distribu- 
tive system is improved, that more and more 
people use more and more goods. This ap- 
plies as much to bank service as it does to 
industry because there are millions of peo- 
ple today who have never used any bank 
service, and there are other millions who 
use one or two services when they should be 
using half a dozen. We must rely on the 
important tools of public relations in order 
to bring about this larger consumption of 
both goods and services. These tools are ad- 
vertising, publicity, and salesmanship—and, 
another which we will be using soon: tele- 
vision. 

We are also recognizing another factor in 
public relations: that in order to do an in- 
telligent job we must understand our public. 
We must know what they want, what they 
think of us, otherwise how can we intelli- 
gently furnish the services desired or adver- 
tise them? We gain this knowledge through 
public opinion surveys which are now high- 
ly perfected and have a large degree of pub- 
lic acceptance. 

The foundation of public relations is good 
morals and good manners. It is practice of 


From address before the Mid-Winter Trust Confer- 
ence, American Bankers Association, Feb. 5, 1946. 


the Golden Rule, “doing unto others as we 
would have them do unto us.” It is not ad- 
vertising or publicity or selling or mer- 
chandising; but it is all of these coordinated 
to establish a sound reputation for a com- 
pany or a bank. It is the job of the presi- 
dent as well as the porter; it is the job of 
the officers, and the clerks. No one or half 
dozen men in any institution can carry the 
public relations job alone. 


The character of a bank is what it is, and 
it is the job of management to create a good 
character for its institution by safe and 
sound operations. The reputation of a bank 
is what the people think it is, and at this 
point, public relations start to operate. Col- 
lectively, every officer and clerk has it is his 
power to create either a good or a bad repu- 
tation for a bank. This is a grave responsi- 
bility because management may have cre- 
ated a bank of high character, but if its 
reputation suffers through lack of a funda- 
mental knowledge of the importance of pub- 
lic relations, then even good character suf- 
fers. 

I like to think of three great groups of 
people who are directly affected by public 
relations, and if I were to diagram these 
groups, I would place them in three concen- 
tric circles, each larger than the other. In 
the area covered by the smallest of the 
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three, in the center I would place all of the 
employees of the bank. In the next larger 
circle I would place all the customers of the 
bank, and in the third and largest circle I 
would place the public, because there are in 
reality three publics which are affected by 
our public relations program—employees, 
customers, and the public at large. 


The Inner Circle 


HAT do employees expect of manage- 

ment? They expect adequate pay, good 
working conditions, the right to hope for ad- 
vancement, recognition of their value, praise 
for their good works. The newer ones ex- 
pect adequate training so that they can take 
pride in doing their work well. During the 
-war period, training in most banks has of 
necessity been on a catch-as-catch-can basis. 
We must now go back to our former effi- 
ciency in training. 

Employees are entitled to learn of major 
changes in bank policies before the public 
learns of them. It is embarrassing to an em- 
ployee to learn from the outside about some- 
thing his bank is doing. Employees can be 
informed in advance through bulletin board 
notices, bulletins to the staff, staff meetings, 
or items in house organs. Bankers must 
recognize that their employees are impor- 
tant assets even though they do not appear 
on the balance sheet. I know nothing about 
the cost of training bank personnel, but just 
as an example, if a banker has $1,000 invest- 
ed in a valued employee because of his train- 
ing, and that investment is capitalized at 
four per cent, that employee is worth $25,- 
000 to the bank. 


The Telephone and The Letter 


N our relations with our customers, the 
Golden Rule really operates. There are 
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three principal types of contacts with cus- 
tomers: personal, telephone and correspon- 
dence. I will not labor the point as to the 
importance of courteous, efficient service 
over the telephone. Too often the bank of- 
ficer or employee, who is naturally courteous 
in his personal contacts, somehow becomes 
a changed person with a telephone in his 
hand. 

Some pretty bad letters go out over the 
signatures of bankers. Most letters should 
be in reality only written conversations, and 
the stilted phrases of the pre-Civil War pe- 
riod should be pushed aside, such as, “yours 
of the 19th inst. received and contents 
noted.” We can’t blame our secretaries for 
verbosity, redundancy, and bad diction in 
the letters we dictate. We can blame only 
ourselves. A letter arriving on the desk of a 
customer is, for the moment, the bank ar- 
riving on that desk. 


Personal Contacts 


O man here needs to be reminded that 

courtesy is essential, that brusqueness 
is unnecessary. But we quite naturally fall 
into the habit of using bankers’ language in 
talking to people. We should, as much as 
possible, avoid technical, professional terms 
such as, float, transit, uncollected funds, 
legal reserves, fiduciary; or, if we must use 
them, explain them. Much in these personal 
contacts comes under the heading of busi- 
ness development and its importance has 
become accepted by even small banks. We 
should frequently see our customers in their 
offices and at their places of business. They 
appreciate such visits provided, of course, 
the visit has a point. We should be well 
enough acquainted with their affairs to be 
able to help them solve their problems. That 
should be the purpose of our call. 


Officers of the Financial Advertisers Association at their annual meeting 
in Hot Springs, W. Va. 
Executive Secretary Pres Reed, lst V. P. Swayne P. Goodenough, Pres. Dale Brown, 
retiring Pres. J. Lewell Lafferty, 3rd V. P. Allen Crawford, and 
2nd V. P. Robert Lindquist 
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Many bankers think that making business 
calls on prospective customers is a part of 
the act of taking business away from a com- 
petitor. This is far from the truth. The more 
real selling done the more business is cre- 
ated that never existed before. Much of our 
energy should be devoted to calling on our 
own customers for the purpose of influenc- 
ing them to use additional services of the 
bank. The phrase “competition is the life of 
trade,” is certainly true. Our real competi- 
tion is not the bank across the street. It is 
public inertia. Not enough people under- 
stand banks and banking. Not enough people 
use aS many services as they need. And, in- 
cidentally, in many banks we have some in- 
ertia within our own walls. Most of our 
banking officers should be selling trust as 
well as banking services. Generally, the 
banking officer is not technically trained in 
trust affairs, but he can and must learn 
enough to interest a prospect in some trust 
service, and at that point the technically 
trained trust officer can be brought in to 
complete the sale. 

Generally speaking, management should 
not expect to trace much business directly 
to its advertising, as the nature of many 
bank advertisements is institutional in char- 
acter and has for its major purpose keeping 
the name and the location of the bank before 
the public. Of course, there are exceptions. 
Many banks can trace the sale of safe de- 
posit boxes, and the making of mortgage and 
consumer credit loans directly to advertis- 
ing, but, in the main, bank advertising 
should be considered as institutional copy. 


His Own Bank’s Program 


E believe that the lawyers are one of 

the most important sources of our 
trust business and, accordingly, we built a 
considerable amount of our business devel- 
opment program around them. We contin- 
ually tell our lawyer friends that our policy 
is not to practice law, that we draw no legal 
papers in our trust department, and that 
our purpose is to work with lawyers whose 
clients are also clients of ours. This we re- 
peat at every opportunity and our actions 
through the years confirm this policy. This 
has led to complete understanding between 
us. 

We get on the desks of the lawyers of our 
city, once or twice a year, a letter or a 
pamphlet about trust services which will be 
helpful to them and their clients. One of our 
most important accomplishments in this 
field is that every two years we send to our 
attorneys an annotated probate code. This 
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they find to be a genuine service and are 
deeply appreciative of it because it saves 
them much time in looking up points in pro- 
bate law. It is a small enough book to be car- 
ried in a briefcase as contrasted with the 
great tome codifying all the Ohio law. This 
is sent to all the probate judges and probate 
clerks not only in our own city, but in adja- 
cent territory. 

We also publish annually a booklet show- 
ing the changes in federal tax laws, setting 
up adequate tables showing the income, es- 
tate, inheritance, and gift taxes. These go to 
the lawyers as well as to our prospects and 
customers, and it is a service to which they 
all look forward. 

Our trust department, possibly two or 
three times a year, issues attractive pamph- 
lets having to do with the human interest 
side of the trust business, explaining why 
wills are necessary, why under certain cir- 
cumstances trusts under wills should be 
created, and what tax savings are available 
under different types of trust instruments. 
This, we know, is a source of business for 
us. These trust folders are the work of spec- 
ialists. 

Our banking officers are given copies of 
each piece of literature sent out by the trust 
department, with a description of its pur- 
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pose and a statement as to who is receiving 
it. Also, the banking officers are called to oc- 
casional meetings with the trust officers 
where special features are explained. 


Our corporate trust department, from 
time to time, publishes brochures concern- 
ing the advantage to corporations of: making 
the bank transfer agent or registrar of their 
stock issues, or dividend paying agent, 
pointing out the tremendous amount of time 
and worry which is saved to corporate man- 
agement under these arrangements. 

Profit sharing and pension trusts will con- 
tinue to be extremely popular with business 
enterprises employing substantial numbers 
of people. We have specialized in this field 
for some time. 


We also have trust solicitors who devote 
their entire time to cultivating many differ- 
ent kinds of trust business through personal 
calls at the homes and offices of likely trust 
prospects whether they are already bank 
customers or not. 


Some banks, many small and some large, 
which from time to time wish to send out 
printed trust material to selected lists of 
persons and corporations, but who do not 
feel that they can afford to create and pub- 
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lish this material themselves, will find a 
number of very responsible firms who wi!! 
sell them adequate, well-written, and re- 
sponsive material on almost any trust sub- 
ject. 

No bank today can hope long to survive 
without an aggressive and intelligent public 
relations program that permeates the officer 
and staff group, a program well developed 
and long range, and one participated in by 
all, not this week or next week, but through- 
out all the years, because public relations 
never will be static. It is alive, virile, chang- 
ing, and moving. 


N. Y. Financial Advertisers Elect 
The following officers were elected at the 
annual meeting of the New York Financial 
Advertisers Association: 
President: William Huckel, assistant cashier 
of Chase National Bank 
lst V. P.: P. Raymond Haulenbeck, vice pres- 
ident of North River Savings Bank 
2nd V. P.: Earl S. MacNeill, trust officer of 
Continental Bank & Trust Co. 
Secretary: Lee C. Hornney, financial adver- 
tising manager of The New York Post 
Treasurer: Robert J. Stiehl, eastern repre- 
sentative of Banking. 
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THE URGENCY OF ESTATE PLANNING 


A Program for Public Education 


RENE A. WORMSER 
Member of the New York Bar 


T is a constant source of amazement to 

me how many able business men do in- 
tensive planning in their own ventures, but 
give no time whatsoever to the planning of 
their estates. It is comparatively easy to 
“sell” them some gadget which saves income 
taxes. When it comes to death taxes, they 
are vaguely aware that these exist, but pay 
little attention to them. Many tragedies 
must ensue if they are not educated to great- 
er alertness. Often, a fine enterprise upon 
which a business man has spent so much 
energy may be of little or no use to his fam- 
ily, because he has expended no concern over 
the problems of the death tax and succes- 
sion of management. 

But the death tax is only one reason for 
the urgency of estate planning. Life has be- 
come so complex that it is no longer possible 
to disassociate estate planning from life 
planning, unless one is willing just to let 
dependents and family go hang. In address- 
ing Bar Associations, I have pointed up to 
lawyers that estate planning should be con- 
sidered as a fluid, continuous process of life- 
as-well-as-death planning. There are few 
major personal or business transactions 
during life which do not affect plans for 
after death. Correspondingly, there is hard- 
ly any important transaction during life 
which is not affected by whatever plans have 
been made for an estate. Life planning and 
death planning must be integrated to make 
ultimate sense. If they are not, a mess of 
some kind may result. In fact, the term “es- 
tate planning” is somewhat misleading. 
“Life planning” actually would be a more 
accurate term, for life planning would in- 
clude planning for the disposition of one’s 
estate. 


Fundamental Objectives Essential 


T is possible, of course, to be content to 
juggle each situation as it comes up, hop- 
ing that this form of muddling will come out 
all right. That does not seem very sensible. 
I do not mean that plans should be deter- 
mined so closely, and so much in detail, that 


From address at the Midwinter Trust Conference, 
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they prescribe a rigid process during life. 


What does seem to me essential is that the 
fundamental objectives of planning should 
be determined. They can then act as guides. 
in making those decisions which come up 
suddenly in life and business. 

For example, should a business interest 
be sold? That may depend on many factors 
related to estate planning integrated with 
life planning. If the decision is to sell, then 
how should the sale take place? This may 
depend, again, on the basic objectives and’ 
purposes in a fundamental plan. 

To be conscious of these basic objectives 
is the essential of planning today. Certainly 
one may have to shift as conditions change 
objectively and subjectively. However, the 
basic objectives will be guide ropes in what 
may yet become a difficult path to traverse. 
The future may be difficult in spots, but we’ll 
get through it all right if we are alert, and 
if we keep in mind the essentials of sound 
planning. 

What are those principles? Let me char- 
acterize them in the first place, as princi- 
ples of planning in a living, changing world 
in which, to use a feeble metaphor, we are 
being swept along by a strong current. 
Where that current is taking us, we do not 
know, nor even whether it is tidal and may 
reverse itself, or whether it is one-direc- 
tional ending in some strange body of water. 
It is the part of good sense not merely to 
drift with this current. We cannot change 
its course, but we can use a paddle to keep 
ourselves from being swept sideways, we 
can use a pole to avoid rocks in the stream, 
we can preserve our food and equipment and 
we can take fishing tackle along in the hope 
of amplifying our food supply. We can do a 
lot to make the trip more comfortable and 
to make more certain that we and our fami- 
lies can live through it and have some way 


ws getting along when we finally, if ever, 
and. 


Three Basic Principles 


ERTAIN fundamental principles should 
underlie all planning. One is the prin- 
ciple of liquidity. It is not only important 
in connection with paying for death taxes; 
it is vitally important in the general process 
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of integrating life planning with estate 
planning. To present our heirs with a frozen 
estate may frustrate the most cherished 
plans. To freeze oneself during lifetime 
means not only the chance of freezing the 
corpus of an estate into a corpse but also 
takes the risk of personal disaster. Admit- 
tedly everyone cannot stay completely liquid, 
but so much can be done in the way of 
creating reasonable liquidity. If liquidity is 
used as one guide rope in life planning, 
many steps which would otherwise be taken 
casually will be reconsidered carefully be- 
fore they are undertaken. 

The second great principle is flexibility. 
countless families have dropped from high 
estate to low because an ancestor knew that 
he knew all the answers. Humility of opin- 
ion is the better part of wisdom in estate 
planning. No plan is ultimately sound which 
cannot accommodate itself reasonably to 
changing conditions; and it is for this rea- 
son, primarily, that I have come to hate ir- 
revocable trusts, against which I advise ex- 
cept in the most unusual cases. Many men 
cannot make their own business positions 
completely flexible, but if this principle is 
kept in the forefront of one’s consciousness, 
much can be done to attain greater flexibil- 
ity; and many a decision will be determined 
by this conscious necessity. 

Perhaps the most important of the basic 
principles of planning is preserving or 
creating working capacity. The ability to 
work and earn is far more important than 
capital. Capital may be assailed in the fu- 
ture or subjected to increased risks. Eco- 
nomic and social survival is more certain 
if one has the ability to work and earn than 
if one has capital alone. Therefore, the 
greatest gift that one can bestow on others 
is to enable them to work and earn, or to 
make that easier for them. In the same way, 
the best protection which one has oneself is 
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the ability to continue to work and earn. 
Many business and personal decisions might 
be made differently if one kept this princi- 
ple in mind. 

One other basic principle, subsidiary to 
those which I have discussed, is that, how- 
ever lovely the possibility of some tax sav- 
ing might be, it should never be taken at the 
sacrifice of one of the three principles to 
which I have referred. 

Within the permissible scope of these 
basic principles, there should be both broad 
and specific personal objectives. These 
should relate to one’s expected beneficiaries 
and to oneself. A basic plan of purpose and 
objectives for individuals should be laid out. 


W-W-W-W-H 


HAVE written and talked a great deal 

about the WHO-WHY-WHEN-WHAT- 
HOW system of planning. Though I have 
amplified it elsewhere, I give it here as a 
simple idea. First, decide who your benefici- 
aries are to be; and characterize them so 
that you will be able to determine why you 
want to plan for them, that is, what your 
objectives and purposes for them are. Then 
establish at what point of time you wish to 
do something for them. Then inspect what 
net assets you have to deal with in your 
planning. Only when a plan has been deter- 
mined for meeting the death tax obligation, 
is one ready for implementation. A most 
vital part of that implementation consists 
of a personal reorganization when an an- 
alysis of one’s personal situation shows that 
to be necessary or advisable. Almost invar- 
iably in the process of analysis much will 
appear which needs attention. It may be that 
assets and liabilities should be reorganized; 
that the individual himself or his way of 
living should be reorganized. 

Plans must be reviewed repeatedly. An 
annual audit of a life and estate plan is as 
important as an annual check up by a doctor 
— perhaps more important. Every plan is 
temporary, in its detail, because so much 
changes so rapidly. What should be perman- 
ent in your planning are the objectives and 
purposes relating to individuals for whom 
you continue to plan (including, more than 
incidentally, yourself) and the basic princi- 
ples which I have mentioned. 


Suppliers of Estate Planning 


F estate planning is urgent and so much 
neglected, what are we going to do about 
it? Clearly, the general public needs educa- 
tion on the subject. I have tried to do a small 
part of it by writing books and addressing 





auch 
bout 
juca- 
mall 
sing 


CONFERENCE PROCEEDINGS 


various groups, but no such efforts reach 
out as widely as is necessary. Lawyers can 
do much, but only within the limits of their 
own practice. Regrettably the great mass of 
the Bar is woefully ignorant of estate plan- 
ning in its many ramifications and complexi- 
ties. 


Some planning is done by insurance sales- 
men. The great mass of these men have only 
a bit of information on estate planning, and 
upon it they build much — often too much. 
Some of them do a really fine job because 
they are alert to the necessity of calling in 
experts to do an actual piece of coordinated 
planning, in which they hope that life in- 
surance may fit. Others, with less vision, 
can do great harm. Life instrance is one of 
the most important implements of estate 
planning — in many cases, the most impor- 
tant — but it must be considered only in 
relation to a well-conceived plan. 


Trust companies do most of the current 
estate planning. They go too far in some 
directions and not far enough in others. 
The function of the corporate fiduciary in 
estate planning is extremely important. I 
believe in corporate fiduciaries. Many at the 
Bar do not, perhaps due to bad public rela- 
tions work on the part of the trust compa- 
nies. In New York, the title companies have 
taken over practically all of our title search- 
ing work, thus clipping off a formerly lucra- 
tive piece of legal business — and they have 
made us lawyers like it. We don’t want to 
search titles any more. 


The banks have not sold the Bar in gen- 
eral on the advisability of corporate ap- 
pointments. This may be attributed to sev- 
eral things. One is bad practices of the past 
(such as selling their own securities to 
trusts, having their own counsel draw wills 
and trusts for depositors, etc.) which have 
been abandoned but still leave memories be- 
hind. Another is the fact that the banks ad- 
vertise for appointments while the lawyers 
are not permitted to. A third is that the 
banks — at least, those in New York — ac- 
cept only the cream of the fiduciary busi- 
ness, leaving the small business to the free 
competition of lawyers. A fourth — and 
most important — is that the banks get in 
touch directly with the lawyer’s client and 
sell him ideas, the attorney being brought 
in only after a specific plan has been nego- 
tiated. The lawyer usually becomes a mere 
mechanic implementing a plan already de- 
vised. 


Recently, some banks have become more 


alert to the advisability of calling in the 
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lawyer at an earlier stage, so that his dig- 
nity may not be impaired, and so that he 
may have an opportunity to participate in 
the creation of the plan. You may throw 
back to me my own statement that most 
lawyers are not familiar with estate plan- 
ning. Let me say, in reply, that while the 
average trust officer knows far more about 
some aspects of estate planning than the 
average lawyer, estate planning should be 
done in cooperation with the lawyer and not 
directly with the client over the lawyer’s 
head. Whenever possible, an approach should 
be made directly to the client’s lawyer and 
not to the client at all. 


Program for Education 


RUST companies can perform their 

. Most valuable function in educating the 
public. If there is more estate planning, and 
the public is educated to proper estate plan- 
ning, there will be far more corporate ap- 
pointments. Direct solicitation seems to me 
a wasteful way of approaching the problem 
of selling the corporate fiduciary’s services. 
Education of the public would seem far more 
efficient. And the banks are in a position to 
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go about such education in a way not avail- 
able to lawyers, for they can advertise and 
issue printed material. 

I suggest the abandonment of the con- 
ventional trust advertisement and pamphlet 
which generally is merely a direct solicita- 
tion of an appointment. “We are a grand 
trust company and you should appoint us 
your executor and trustee. We will be glad 
to talk to you about it.” That is about all 
most of such printed matter comprises. Oc- 
casionally, when some new tax angle appears 
or some other factor which may seem to 
advise the creation of a trust, that is made 
the focal point of a printed solicitation. This 
method seems unwise also, for the result is 
often selling something which a particular 
individual should not have. 

I would like to see trust companies, in 
their advertising and in their circulariza- 
tion, confine themselves to this education. 
However, I must interpolate here my broth- 
er’s favorite aphorism: “in order to teach a 
dog, you have to know more than the dog.” 
I do not think, by any means, that the aver- 
age trust officer knows all he should about 
estate planning; he has not taken the trouble 
to study the whole subject as it should be 
studied. There are schools in which courses 
are given to trust men, but they do not go 
far enough. There is the excellent graduate 
course at Rutgers. However, Rutgers does 
not, as far as I know, give a course in es- 
tate planning, and attendance is limited 
there, anyway. 

What is needed for the proper education 
of trust officers is a course in comprehen- 
sive life-and-estate planning—not from the 
trust company’s point of view but from the 
point of view of the customer. With such a 
course, the trust officer or the man in charge 
of trust new business can direct himself to 
the best form of selling — the education of 
the public. Is not perhaps the best way to 
sell tires to teach the public to use motor 
vehicles? I am firmly convinced that the pro- 
pagation of good estate planning, even if no 
emphasis is put upon the function of the 
corporate fiduciary, would result in more 
frequent corporate appointments. 
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Improving Lawyer Relations 


NCIDENTALLY, in educating the pub- 

lic, you can help educate the Bar. You 
can do more. You can offer your services to 
the Bar for information and assistance in 
estate planning. You do this in some meas- 
ure now, but you could increase your useful- 
ness in this direction many-fold. And if you 
did, is it not likely that you would get great- 
er cooperation from the Bar and that you 
would be appointed more frequently at the 
instance of lawyers? 

Lawyers can usually make more money 
if they are attorneys for a competent corpo- 
rate executor, who then does almost all of 
the work, than if they are both executors 
and attorneys for the estate, for then they 
do all the detailed work. The idea could be 
sold to lawyers — by cordially lending and 
offering them assistance with problems. 
Consider the lawyer who may be able in 
other directions but knows little about this 
subject. If he could go to his trust company 
and, with its assistance, devise a sound plan 
for an important client, two things are ac- 
complished. The first is that you have a 
happy lawyer who is able to present to a 
client, as his own perhaps, a sound and valu- 
able plan. The second is that the trust com- 
pany is almost certain to get an appoint- 
ment. 

I cannot overestimate the current impor- 
tance of estate planning. If the trust com- 
panies and the lawyers are only partially 
educated, what can one expect of the poor 
public. If the trust companies, with the 
printed word at their disposal, will assume 
the function of educating the public in this 
vital subject, I am confident that fewer of 
them will show red figures at the end of the 
year’s work. 


Chase National Bank of New York has been 
selected as trustee of the profit sharing plan 
recently instituted by Bailey, Green & Elger, 
Inc., under which contributions out of the 
firm’s profits, prorated according to the par- 
ticipants’ earnings, will be accumulated for 
distribution on retirement, death, disability or 
severance of employment. 
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REAPPRAISAL OF THE COMMON TRUST 
FUND 


Experience in Operation Furnishes Green Light for New Funds 


B. MAGRUDER WINGFIELD 


Vice President, The National Bank of Commerce of Houston, Texas 


[In the introductory pages of his address, 
Mr. Wingfield reviewed the activities of the 
Trust Division’s Committee on Common 
Trust Funds over the past dozen years. He 
cited the efforts of the committee in obtain- 
ing an amendment of the federal tax law to 
avoid double taxation of common trust fund 
income; in assisting the Federal Reserve 
Board in the formulation of its regulations, 
particularly in overcmoing the obstacles of 
the legal principle prohibiting mingling of 
different trust funds; and in the enactment 
of common trust fund enabling statutes in 
26 states. In this connection Mr. Wingfield 
suggested that the most effective method of 
obtaining enactments in the remaining 
states is for the local trust divisions to co- 
operate with the state bar associations in 
sponsoring such legislation. 

Mr. Wingfield reviewed the principal 
arguments which were advanced for and 
against adoption of the Federal Reserve 
regulations. The latter were: the comming- 
ling of trust funds was unsound and con- 
trary to established legal principles; com- 
mon trust funds would be operated as in- 
vestment trusts and so as to put the banks 
back in the securities business; there would 
be inequities between participants in con- 
nection with the admission of new trusts or 
the redemption of participations; it would 
be impossible to value equitably all assets 
of a fund for the purpose of admitting and 
redeeming participations; accounting prob- 
lems would render administration burden- 
some and unworkable; and banks operating 
such funds would be in the position morally, 
if not legally, of guaranteeing participations 
in a fund. 

On the other hand, the principal argu- 
ments advanced in favor of common trust 
funds were: the operation of such funds 
would be in the public interest by enabling 
banks to administer smaller trusts efficient- 


From address at the Mid-Winter Trust Conference, 
American Bankers Association, Feb. 5, 1946. 


ly and at lower cost; it would make possible 
wider investment diversification, greater 
liquidity and more adequate investment su- 
pervision than could be obtained through the 
investment of the individual trusts separate- 
ly; and any inequities in operation could be 
prevented by .appropriate requirements in 
common trust fund plans and in the Federal 
Reserve regulations.—Editor’s Note.] 


HY have trust institutions apparently 

been somewhat slow to establish com- 
mon trust funds? There are several an- 
swers to this question. 

1. The common trust fund idea is of such 
a revolutionary character that even after 
the main obstacles to their establishment 
have been overcome, it requires a consider- 
able period of education before individual 
institutions decide that it is advantageous 
to establish such funds. 

2. The obtaining of state enabling laws 
has necessarily been a slow process. 

3. Since the common trust fund idea was 
first considered, there have been numerous 
talks before the Mid-Winter Trust Confer- 
ence and other trust groups, and in most of 
these there has been a decided note of cau- 
tion against too hasty establishment of com- 
mon trust funds and a suggestion that most 
institutions await the development of expe- 
rience by the few institutions which estab- 
lished trust funds at the first opportunity. 


I believe that sufficient favorable expe- 
rience has now been developed by the insti- 
tutions which have been operating common 
trust funds over a period of several years 
to justify other banks all over the country to 
consider their individual situations and 
determine whether or not they should es- 
tablish common trust funds. 


Limit Raised — Advertising Policy 
Clarified 


N addition to this favorable experience, 
there have been two fairly recent develop- 
ments which should tend to encourage the 
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establishment of such funds. Upon recom- 
mendation of the Common Trust Fund Com- 
mittee, the Federal Reserve Board, on Sep- 
tember 1, 1945, amended its regulation so 
as to increase the limit on the amount of 
any one trust’s participation in the common 
trust fund from $25,000 to $50,000. Obvious- 
ly this amendment will broaden the field in 
which common trust funds may be operated. 


The other recent development is the solu- 
tion of the extent to which such funds might 
properly be advertised. The problem here 
was to avoid attracting a clientele interested 
only in the investment of their funds and 
not interested in establishing bona fide 
trust accounts. The solution has been accom- 
plished by two means. The first was the de- 
velopment of a “Statement of Policy” by 
the Common Trust Fund Committee,* which 
recognizes that it is appropriate for a trust 
institution to advertise that it operates a 
common trust fund and to outline its uses 
and advantages, if it is made clear that the 
use of the fund is limited to bona fide trusts 
administered by the trust institution. The 


*See March 1945 JVrust Bulletin, page 3; 
Trusts and Estates, page 460. 


May 1945 
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“Statement of Policy” further 


that: 


provides 


A trust institution maintaining a common 
trust fund should so phrase its advertising 
that the public will not be encouraged to 
make comparisons between the results ob- 
tained by different trust institutions, par- 
ticularly with respect to unit values and 
income yields, since such emphasis by com- 
peting trust institutions might tend to re- 
sult in a less conservative investment man- 
agement of such funds. A common trust 
fund should be offered only as a facility 
for rendering trust service. 


The Federal Reserve Board adopted the 
principle of this “Statement of Policy” on 
advertising when it amended its regulation 
on September 1, 1945, to provide that, sub- 
ject to the applicable requirements of state 
laws, a trust institution shall not advertise 
or publicize the earnings realized on any 
common trust fund or the value of the as- 
sets thereof. The board’s amended regula- 
tion further provides that an institution 
shall not publish or authorize the publica- 
tion of the annual audit made for the benefit 
of the beneficiaries of a common trust fund, 
and that each copy of such audit must bear 
a statement to the effect that the publica- 
tion of such copy or the information con- 
tained therein is unauthorized. 


The “Statement of Policy” and the board’s 
amendments to its regulation adequately 
outline the proper scope of common trust 
fund advertising and eliminate this problem 
which otherwise might have given rise to 
considerable controversy and deterred the 
further development of the common trust 
fund idea. 


Survey on Two Key Questions 


N order to form some up-to-date conclu- 

sion on the outcome of the fears and 
hopes voiced at the time the Federal Reserve 
Board was considering the adoption of its 
regulation in 1937, I have requested all 36 
institutions that I know are operating com- 
mon trust funds to give me information re- 
garding their experiences. They have re- 
plied almost 100 per cent. 

The replies do not indicate that any of the 
fears of inequities or abuses which were 
expressed are coming true. On the other 
hand, they definitely show that the objec- 
tives of common trust funds are being ful- 
filled. All of them express the greatest sat- 
isfaction with the way their funds are func- 
tioning. I might add that the Common Trust 
Fund Committee has received no indication 
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from bank supervisory authorities that in- 
equities or abuses are developing in the 
operation of common trust funds. I asked 
each institution two key questions: 


1. Will you estimate for me, as near as 
is practical, what you consider the de- 
crease in cost of investing the funds of a 
trust by reason of its participation in a 
common trust fund, assuming that all of 
the funds of the trust under considera- 
tion are invested in such participation? 

2. Will you advise me of your opinion 
as to the smallest size trust which you 
feel you can now handle for usual trust 
fees and through participation in the 
common trust fund without incurring an 
operating loss by your institution? 


Estimated Savings 


HERE were estimates of a reduction in 

cost from 25 per cent to 66% per cent. 
Naturally, most of them admitted that they 
could not definitely establish a percentage 
of savings, and were reluctant to attempt to 
make a percentage estimate. One institution 
advises : 


We are unable to estimate *** We believe, 
however, that the decrease in cost is sub- 
stantial for the following reasons: 
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1. No reinvestment need be made and no 
security reviews need be made in a trust 
wholly invested in a common trust fund. 


2. There are also eliminated the costs of 
handling the individual securities in our 
vaults, collecting the income, accounting, 
etc. 

3. When a trust is invested wholly in a 
common trust fund, it eliminates most of the 
correspondence and personal interviews with 
co-trustees and beneficiaries, since in our 
experience, the bulk of the correspondence 
and interviews relate to investment mat- 
ters. 


An institution with experience over a 


number of years advises: 


*** we have never been able to translate 
our vast collection of statistics into an 
actual dollar saving figure for reasons 
which anybody in the trust business can 
well appreciate *** however, up to and in- 
cluding November 30 of last year we had 
eliminated in our trust department 17,872 
investment items to go into our two funds. 
No matter how you figure the cost, that rep- 
resents a very substantial savings, particu- 
larly when you consider that it amounts to 
approximately 23 per cent of the total num- 
ber of investment items that we had in our 
trust department just prior to the starting 
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of our discretionary fund five and a half 
years ago. 


A somewhat more cautious statement 


comes from another institution: 


*** About the only increase we can detect 
in our operating costs is in the bookkeeping 
relating to tax work affecting the fund *** 
On the other hand, the fund effects some 
savings resulting from fewer entries of in- 
terest and dividends and fewer securities 
being entered on our books. We believe 
that a material operating saving is effected 
in the investment supervision which would 
be required if we did not have the fund. 


An institution with limited experience ad- 


vises: 


Our trust fund was instituted on June 
15, 1945. So far there has been no decrease 
in expense of management by reason of 
participation in the common trust fund. On 
the other hand, there has been a considerable 
amount of initial expense involved in set- 
ting up the fund ** it was not our design in 
instituting the trust fund primarily to se- 
cure economies in operation. Our primary 
purpose was to enable small trust funds to 
participate in diversification of assets such 
as is possible otherwise only to large trusts. 
In this way we obtained greater stability 
and, we believe, better results. 


An institution with longer experience ad- 


vises: 


a 3 oe 


the establishment of our common 
trust fund has resulted in what may be 
called a redistribution of our costs. The 
account managers and investment contact 
men have all benefited to the extent of ap- 
proximately 30 per cent of their time. This 
time was put to use on other phases of our 
trust operations. Our accounting depart- 
ment has likewise saved a lot of detail work, 
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and this saving of time made it possible to 
conduct other accounting functions. We are 
firmly of the opinion that once a trust ac- 
count is wholly invested in the fund, sub- 
stantial savings are effected in both time 
and operating cost. 


A smaller institution advises: 


This has been in operation since the mid- 
dle of 1932 and, although we are a small 
institution, the fund has served our pur- 
pose very satisfactorily. Most of the trusts 
associated in the fund are much smaller 
than those that institutions in the larger 
cities would even consider handling *** | 
would say that the reduction in the cost 
of handling the investment of funds was 
at least 50 per cent and in many cases as 
much as two-thirds of the cost. 


Another institution advises: 


*** there will be a reduction in the cost 
of handling small estates, but we see no 
possibility of operating with a smaller staff. 
On the other hand, a sizeable increase in 
new business would not necessitate a larger 
staff than we now have, if the new business 
can be added to the common fund. In addi- 
tion to whatever reduction may be made in 
the cost of investing *** there will also be 
an intangible but nevertheless real saving 
of wear and tear on those officers and com- 
mitteemen who must decide upon invest- 
ments to be bought and sold. Consequently 
supervision will be improved a great deal 
and that is much more important than re- 
ducing operating expenses. 


One reply is of particular interest be- 


cause it refers to the change from the $25,- 
000 limitation : 


We estimate that we have realized a sav- 
ing of 35 per cent in the over-all costs of 
operating an average account whose funds 
are wholly invested in our common trust 
fund. The saving in investment cost for 
an average account is estimated to be about 
66 per cent, although this depends to a large 
extent on the size of the account and the 
size of the common trust fund. Studies have 
shown us that the saving in investment 
cost per account decreases in direct propor- 
tion to the size of the fund and, if the size 
of the fund becomes too small, the invest- 
ment cost for the average participating ac- 
count is higher than if the account were in- 
dividually invested. In our case this point is 
reached when the size of the fund is about 
$250,000 *** we expect to realize a saving 
in our over-all cost of as much as 50 per 
cent on an average account when our fund 
reaches $15,000,000, which we expect will 
be the case when our present state law 
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limiting the size of participating accounts to 
$25,000 is changed to permit inclusion of 
accounts up to $50,000. 


Minimum Acceptable Trust 


N reply to my question regarding the 

minimum size of a trust they could ac- 
cept, a number of trustmen said as small as 
$5,000, quite a number said $10,000, one 
said $3,000, and one went as low as $1,000. 
Several made their decisions depend upon a 
minimum annual fee of $50 and even as low 
as $25. One institution advised: 


Any trust regardless of size, provided all 
of the funds of the trust are invested in 
the common trust fund, would be profitable 
business to the trust company. Our min- 
imum annual charge is $50 and a large num- 
ber of small accounts invested in the com- 
mon trust fund can be handled with a small 
fraction of the time necessary to administer 
trusts holding other investments. From the 
customer’s viewpoint, however, it is doubt- 
ful if trusts smaller than $3,000 would be 
created, unless it was anticipated that ad- 
ditional funds would be added from time to 
time, because of the low net yield realized 
after the trustee’s fee is charged. 


An institution with considerable expe- 
rience advises: 


Because of the difference between testa- 
mentary trust and living trust fees and 
duties, the answer would be quite different 
for the two types. Possibly we can operate 
a $10,000 living trust entirely in common 
trust funds without loss. We feel rather 
sure a $15,000 living trust could be. I would 
guess that a $25,000 testamentary trust 
would be the absolute minimum size. 


An institution that has administered a 
fund for a rather brief period advises: 


We have reduced the minimum for any 
trust that participates in the common trust 
fund from $100 per year to $50 per year, 
and we feel that we have a small margin of 
profit even on that basis — probably more 
than we had with the $100 minimum where 
we had no common trust fund. This means 
that we don’t care about size as long as the 
minimum is paid, and we have taken amounts 
as low as $5,000, but it is usually in a sit- 
uation where the creator of the trust wants 
income to accumulate and to build up the 
trust as rapidly as he can out of his own 
earnings. 


Now Is The Time 


\ of the end of 1945 or the last valuation 
l date prior thereto, it appears that there 
Is now an aggregate amount of assets held 
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in common trust funds in this country in 
excess of $207,000,000. This figure, together 
with the fact that some of these funds have 
been in operation for five years or more, in- 
dicates how much practical experience is 
available to form the basis for a decision by 
an institution as to whether or not it will 
establish a common trust fund. 


Because investment powers and policies 
followed in different funds necessarily vary, 
figures on earnings which participants have 
received would be more confusing than help- 
ful. I feel certain, however, that where the 
same general investment policy is followed, 
a small individual trust will receive better 
returns with greater safety from a common 
trust fund than will be the case if its funds 
are invested separately. Another point, 
which requires no elaboration, is that such 
funds provide a vehicle for safe diversifica- 
tion of smaller trusts. 


It seems clear to me, from the experience 
we have developed, that the hopes expressed 
by the proponents of the common trust fund 
idea are being fulfilled, and there is no in- 
dication that the inequities and abuses 
which were feared are being realized. The 
fact that these fears were taken into con- 
sideration by the Federal Reserve Board in 
preparing its regulation has had much to do 
with the fact that they are not being real- 
ized. Each institution, of course, must de- 
cide whether the circumstances of its own 
case justify it in establishing a common 
trust fund. However, it would seem. that 
abundant experience has been developed 
upon which institutions located in states 
with an enabling act can now confidently 
proceed to establish common trust funds. 
The period in which an extremely cautious 
approach to this matter was warranted has 
now passed. 
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SUGGESTIONS FOR IMPROVING TRUST SERVICE 


EDERAL and state bank supervisory 

authorities and examiners, in confer- 
ences conducted by Gilbert T. Stephenson 
in each of the 12 reserve districts, have 
made a number of suggestions which they 
believe will lead to raising the standards of 
trust service by individual trust institu- 
tions. Reporting to the Mid-Winter Trust 
Conference of the American Bankers Asso- 
ciation on February 5, Mr. Stephenson, Di- 
rector of the Trust Research Department of 
the Graduate School of Banking, emphasized 
the following recommendations: 

Have directors read L. K. Elmore’s arti- 
cle, “Bank Directors and Trusteeship,” in 
the April 1944 issue of Trusts and Estates. 

Adopt statements of policies on accep- 
tance of trust accounts, acquisition or reten- 
tion of the institution’s own shares in trust 
accounts, investment of trust funds, voting 
of shares of stock in trust accounts, and gen- 
eral conduct of trust business. (See June 
1944 issue of The Trust Bulletin for state- 
ments recommended by the Trust Division.) 

Adopt the Federal Reserve Board’s Regu- 
lation F in substance or with non-conflicting 
changes as a statement of policies. (This 
Regulation applies only to national bank 
trust departments; it should be followed by 
other institutions as well.) 


Rotate members of the trust committee 
so that eventually all directors will become 
more familiar with trust department mat- 
ters. (The nucleus of the committee should 
have longer terms; the term of the rotating 
members should be not less than six 
months. ) 

Publish the names of the trust committee 
members on the bank’s statement of condi- 
tion. 

Adopt definite procedure for obtaining 
and recording approvals, consents and direc- 
tions as to investments, payments of income 
or principal and other actions which by the 
terms of the trust instrument require the 


approval, consent or direction of someone 
other than the bank as fiduciary. 

Establish definite procedure for exercis- 
ing discretionary powers (particularly as to 
payments out of principal), specifying the 
cases in which such discretion should be ex- 
ercised by the trust officer individually, or 
by the Trust Committee, or by the Board of 
Directors. Procedure should also be set up 
for recording actions thus taken. 

Before seeking increases in fees, appoint 
a committee to make certain that all pos- 
sible operating economies have been effected 
without impairing the quality of service ren- 
dered. (Check lists of economies cited by 
Mr. Stephenson: Aug. 1937, May 1938, June 
1938, Feb. 1942, and Feb. 1943 issues of 
Trusts and Estates (or Trust Companies) ; 
May 1936, Dec. 1941 and Jan. 1944 issues of 
The Trust Bulletin; and an unpublished list 
of 434 economies prepared by L. A. Hoff- 
man of the Girard Trust Company of Phil- 
adelphia. ) 

Adopt uniform terminology for personal 
agency services and a standard written 
agency agreement. (A poll taken of repre- 
sentatives from 57 banks at the Graduate 
School of Banking revealed no less than 32 
different names for personal agencies. ) 

Obtain and note counsel’s approval of the 
trust officer’s docket summarizing terms 
of trust (e.g. investment powers and dis- 
tribution provisions). 

Have an understanding with attorney, be- 
fore employment, as to his compensation for 
representing the bank as executor or admin- 
istrator. (Inasmuch as he is attorney for the 
bank as personal representative and not of 
the estate, the bank is personally responsible 
for the lawyer’s fee; a record of his services 
should be kept by both so that the compen- 
sation can be justified if questioned. ) 

Mr. Stephenson concluded with an expres- 
sion of gratitude, on the part of the trust 
fraternity, to the supervisory authorities 
and examiners for their helpful suggestions. 
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FORECASTING ECONOMIC WEATHER 
Outlook Optimistic If — 


MARCUS NADLER 
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the wealth of the United States was not 
destroyed during the war. On the contrary, 
the productive capacity of the nation is far 
greater today than it ever was before. The 
nation today has a large number of skilled 
workers, and the financial position of indus- 
try as well as of the banks is stronger than 
perhaps at any time in the history of the 
country. Economic conditions of the United 
States, therefore, are as sound as they can 
be. 

The immediate outlook for business is 
dominated by the following factors. There is 
a huge pent-up demand for all kinds of com- 
modities and there is the ability to pay for 
these products. These conditions also prevail 
in Europe, but in the United States there is 
another element which prevails nowhere else 
to the same degree and that is that we are 
able to produce the commodities wanted by 
the people. As soon as labor returns to work 
the output of civilian goods is bound to in- 
crease at a fast rate. 

The United States is less dependent on 
foreign trade than any other major nation 
of the world. Not that foreign trade is not 
important; but even in this respect meas- 
ures have already been taken to assure that 
foreign nations will be able to pay for the 
commodities which they will buy in the near 
future in this country. 

As a result of the war and the increase in 
wages, a new middle class has arisen which 
in turn means that there will be new de- 
mands for all kinds of commodities which 
did not exist before. From the purely physi- 
cal aspect, therefore, and looking at the im- 
mediate future primarily from the economic 
point of view, the outlook for the United 
States is as good as possible. 


But There Are Conflicts 


OOKED at from the point of view of hu- 
i4man relations the outlook is not as rosy. 
There is a conflict between capital and labor 
not only over wages but also over the degree 
to which labor should have a voice in the 
management of business. A conflict seems 


i} contrast to that of the rest of the world 
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to have developed between the legislative 
and executive branches of the government 
which has made impossible the passage of 
much needed legislation. There does not 
seem to be any unanimity of thought as to 
how the pressing problems should be solved, 
how to induce the men to return to work, 
how to produce goods as fast as possible, 
and how to place the finances of the govern- 
ment in order. In other words, there does not 
yet seem to be an agreement on how to util- 
ize the abundant resources and manpower 
of the nation to produce what the people 
want and to safeguard the savings of the 
nation. However, these problems will un- 
doubtedly be solved in the not distant future 
and within a short period of time one may 
expect with a fair degree of reasonableness 
that the production of civilian goods will in- 
crease. 

The principal problems that will have to 
be solved during the present year are: (1) 
the prevention of a serious increase in prices 
of commodities, (2) the adoption of a sound 
debt management policy, and (3) an ade- 
quate handling of the labor problem. 


Retention of OPA Essential 


HE pressure of inflation at present is 

great and is of particular interest to 
trust companies which administer the accu- 
mulated wealth of a great many individuals, 
invested to a large extent in fixed-income- 
bearing securities. The principal causes of 
inflation at present are: the huge supply of 
purchasing power in the hands of the peo- 
ple, and the scarcity of commodities. To 
this should be added the fiscal policy of the 
government during the war which has con- 
tributed to the sharp increase in the volume 
of deposits in the country. 


As soon as the people return to work and 
the increased productive capacity of the 
country is utilized, the supply of commodi- 
ties is bound to increase. As soon as the peo- 
ple at large see increased stocks of good 
quality merchandise in the stores, their ap- 
petite to buy will decrease and they will be- 
come more keenly aware of competition than 
is the case at the present time. Furthermore, 
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the national income cannot be maintained at 
the level which prevailed in 1944 and 1945, 
and the decrease in the number of members 
of the same family gainfully employed is 
bound to have an effect on buying. The re- 
cent strikes have already led to a moderate 
reduction in the savings of some people. The 
great shortage of commodities, therefore, is 
only a temporary situation. 

It would be unfortunate if during this pe- 
riod the OPA were to be abolished, and de- 
mand and supply factors were permitted to 
take their course. If all price controls were 
removed in the immediate future, there 
would be, first, a sharp increase in prices of 
all kinds of commodities, undoubtedly fol- 
lowed by a corresponding increase in pro- 
duction of goods. For a short while, there- 
fore, one would witness a race between 
wages, prices, and production. This situa- 
tion, however, could last only a relatively 
short period of time because production 
would soon outrun consumption, particularly 
since a considerable portion of the savings 
of the people would be absorbed by higher 
prices. As soon, however, as production ex- 
ceeds consumption there is bound to be a 
sharp decline in business activity accompa- 
nied by declining prices as well as consider- 
able unemployment. If the OPA were to be 
removed in the immediate future we would 
repeat the business pattern of 1919 and the 
early part of 1920. 

If, on the other hand, the OPA is retained, 
undoubtedly a material increase in prices 
will be prevented. Because of the price con- 
trols, production would not increase as fast 
as would otherwise be the case. However, the 
savings of the people would be safeguarded 
and sooner or later supply and demand 
would be more or less in balance. It is of the 
utmost importance that the OPA be retained 
until there is a better balance between de- 
mand and supply of goods. To judge from 
the attitude of the people at large one may 
assume with a fair degree of accuracy that 
the OPA will be retained and that therefore 
price control will be maintained and the 
scarcity of commodities will not be permit- 
ted to bring about a spiral between prices 
and wages. 


Unwise Tax Actions 


HILE one may assume an optimistic 

view that the shortages of commodi- 
ties in the face of the huge supply of pur- 
chasing power in the hands of the people 
will not lead to inflation, one cannot be as 
optimistic as regards the fiscal affairs of the 
government. The handling of the fiscal af- 
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fairs of the country since V-J Day does not 
inspire a great deal of confidence. Shortly 
after V-J Day the Secretary of the Treas- 
ury announced that the deficit for the fiscal 
year 1945-1946 would be between 28 and 30 
billion dollars, an amount greater than the 
total public debt of the United States at the 
end of the last war. In spite of this stagger- 
ing deficit and the huge accumulated public 
debt, Congress voted to repeal the excess 
profits taxes, to reduce corporate taxes, and 
to take 10 to 12 million people off the tax 
rolls. It is highly questionable whether this 
action was sound. A reduction in the excess 
profits taxes obviously was necessary in or- 
der to facilitate the reconversion to peace- 
time production. But by repealing these tax- 
es in their entirety and by lowering corpo- 
rate taxes, the Congress not only had to 
take a large number of the people off the 
taxrolls but also indirectly contributed to 
the demand on the part of labor for substan- 
tially higher wages. People who do not pay 
taxes as a rule are not tax-conscious and 
care very little whether the budget of the 
Federal Government is balanced or not. 

Furthermore, while the deficit for the fis- 
cal year 1946-1947 has been reduced to 
about $4,300,000,000, yet it is one of the 
largest deficits in peacetime. This deficit is 
particularly discouraging since it is to occur 
during a year when everybody expects busi- 
ness activity to be at a very high level. 
Hence one may reach the conclusion that the 
government is not as yet fully aware of the 
necessity of balancing the budget. 


Converting to Long Term Debt 


F equal importance is the question of 

how to handle the huge public debt, a 
large portion of which has been monetized. 
The refunding operations of the Treasury 
during the next few years are bound to ex- 
ercise a considerable influence on the econ- 
omy of the country. 

At present the volume of bank deposits is 
very large, due primarily to the fact that 
the banks were called upon to acquire a sub- 
stantial amount of government securities. 
The banks, including the Federal Reserve 
banks, hold about 100 billion dollars of gov- 
ernment obligations. The volume of bank de- 
posits is bound to increase during 1946 part- 
ly because of the return flow of currency 
from circulation, partly because of the in- 
flow of gold, and partly because the banks 
will make loans as well as acquire additional 
government securities, all of which leads to 
an increase in the volume of deposits. This 
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increase will occur at a time when there is 
still bound to be a scarcity of commodities 
available for consumption, thus further ac- 
centuating the inflationary forces. 

Under these circumstances sound manage- 
ment of the public debt would dictate a con- 
version of short term government obliga- 
tions now held by banks into long term 
bonds which would be suitable for invest- 
ment by large institutional investors such 
as insurance companies, savings banks, etc. 
The net effects of such a development would 
be: (1) a reduction in bank holdings of 
government securities, (2) a decline in the 
volume of bank deposits, and (3) an end to 
the constant decline in long term rates of 
interest. Once it becomes known that the 
Treasury will again offer 24% per cent long 
term bonds the large institutional investors 
of the country will be less eager to buy out- 
standing obligations. Such a development is 
particularly desirable at present when it is 
known that the supply of funds seeking in- 
vestment is bound to exceed the demand. 

Obviously a conversion of a portion of the 
outstanding certificates of indebtedness in- 
to long term bonds would increase the in- 
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terest burden of the government, though the 
amount involved would be only small. Such 
an operation seems to be desirable because 
under existing conditions the Board of Gov- 
ernors of the Federal Reserve System has 
practically no means at its disposal to influ- 
ence the money market. The Federal Reserve 
banks could, of course, sell government ob- 
ligations, thereby narrowing the credit base 
of the country. The net effect would be an 
increase in money rates. However, under 
present conditions, an increase in money 
rates could not stem the inflationary forces 
or exercise any influence on the equity mar- 
ket because the people have a great deal of 
money at their disposal and therefore are 
not borrowers. 


Bank Holdings of Securities 


NOTHER phase of the refunding opera- 
tions deals with government obligations 
which commercial banks can acquire. The 
feeling seems to exist that the lower the 
rate of interest is on government obliga- 
tions held by the banks the better off the 
country will be. Apparently the banks fear 
that no new securities will be offered which 
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they could acquire. They have, therefore, 
competed with one another in the acquisi- 
tion of outstanding obligations with the re- 
sult that prices have increased and there is 
no government obligation sold in the market 
today which yields to a bank two per-~cent 
before taxes. If this tendency continues for 
any length of time the small commercial 
banks operating to a considerable extent 
with savings deposits will be compelled to 
buy corporate bonds, resulting in a further 
decline in their yield. Such a development 
is bound to affect yields of credit obligations 
and may lead to the acquisition by small 
commercial banks of considerable amounts 
of credit bonds. 

So long as business activity is at a high 
level no danger will arise out of the holding 
of such securities. Once business activity 
turns downward, however, considerable 
fluctuation may take place in these obliga- 
tions with adverse effects on their holders. 
The problem which confronts the Treasury 
today, therefore, is whether to follow the 
present policy and offer the banks only cer- 
tificates of indebtedness and Treasury bills 
or to change its policy and afford banks, par- 
ticularly those with savings deposits, a suit- 
able outlet for their funds in the govern- 
ment bond market. The final decision by the 
Treasury in this respect is bound to exer- 
cise a considerable influence on the invest- 
ing and lending policies of the commercial 
banks. 

The labor situation is too involved to be 
discussed here. From a purely economic 
point of view, the principal question is 
whether the increases in wages will be fol- 
lowed by an increase in productivity. If so, 
the effects will be highly favorable. 


The Long Term Outlook 


HERE do we go from here? The an- 
\ \ swer will depend primarily on how we 
solve the problems arising out of the dan- 
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ger of inflation, the management of the 
public debt and labor. If these are solved 
along sound lines the result will be a pro- 
longed period of prosperity accompanied by 
a constant rise in the standard of living. 
While a moderate increase in commodity 
prices is to be expected, particularly during 
the first half of the present year and until 
production is in full swing, there will be no 
danger of serious inflation, and the purchas- 
ing power of the dollar will remain high. 
A prosperous United States will have a 
beneficial effect on the economies of most 
other countries and will contribute a great 
deal toward the restoration of sound eco- 
nomic and financial conditions throughout 
the world. 

If, on the other hand, the problems con- 
fronting the nation are not solved promptly 
or along sound economic lines, if each in- 
dividual group works only for its own in- 
terests irrespective of the consequences to 
the nation as a whole, the result will be en- 
tirely different. Under those circumstances 
the catch-up period is bound to be of short 
duration. A large portion of the accumu- 
lated savings of the people will be consumed 
by higher prices and there is bound to de- 
velop a spiral between wages and prices. 
Ultimately all this will lead to a sharp de- 
cline in business activity accompanied by a 
great deal of unemployment with all the poli- 
tical consequences that such a situation 
would entail. 

The year 1946 is the year of decision. 
Upon the decisions made by the Congress 
and by the people during the present year 
will depend the future economic and politi- 
cal course of American history. The econ- 
omy of the United States is sound. The pro- 
ductive capacity today is larger than ever 
before. The managerial know-how and the 
skill to produce are greater than prior to the 
outbreak of hostilities. There is a great 
pent-up demand for all kinds of commodi- 
ties and the accumulated savings of the na- 
tion are tremendous. From the economic 
angle, therefore, one can be optimistic in- 
deed. The principal question is whether the 
nation as a whole, and particularly the poli- 
tical, economic, labor and farm leaders, will 
have the courage to ask the people for the 
necessary sacrifices in order to overcome the 
immediate difficulties. There can be no ques- 
tion that a nation which was willing and 
able to mobilize all its resources and man- 
power to defeat an external enemy will be 
willing to make the smaller sacrifices to 
overcome the present difficulties and thus 
lay the solid foundation for a happy future. 





CONFERENCE PROCEEDINGS 
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CHANGING VALUES 


Is There An Obligation to Preserve Purchasing Power? 
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-S it the duty of a trustee in the face of 

possible inflation to attempt to preserve 
the purchasing power of his trust? It would 
be easy, in these times, for trustees to 
adopt the practices of businessmen, and to 
emulate their sagacity. Perhaps duty re- 
quires that they should. It may be that pol- 
icy so dictates. But before venturing far on 
this program it would seem the part of prud- 
ence to see clearly what it involves and 
whether it may be undertaken within the 
broad framework of the common-law trust. 


Two things at once suggest themselves. 
The first concerns function. The prime duty 
of a trustee is to preserve and to make rea- 
sonably productive the estate which he re- 
ceives; he is a conservator and not a creator 
of wealth. The second is corollary to it; he 
must account for what he gets. On these 
two principles hangs all the law of trustee- 
ship. 

But what does a trustee get and for what 
must he account? In the Middle Ages he 
usually got a thing. Ordinarily it was land. 
Accounting was easy; Blackacre remained 
Blackacre. But with the great increase in 
the amount and forms of personal property 
the corpus was no longer a thing to be pre- 
served but a value to be maintained; it is 
this conception which prevails today. A set- 
tlor thinks in terms of value when he cre- 
ates a trust; and the remainderman thinks 
in terms of like value at the end. A trust is 
a quantum and not a res, a value and not a 
thing. 


What Is Value 


ERE the complexities begin, for what 
_fis value? It is relative, depending on the 
importance which the community as a whole 
attaches to a service or a thing in compari- 
son with all other desirable goods. Every- 
thing, therefore, has an infinite number of 
values, limited only by the number of things 
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with which it can be compared. There is no 
absolute criterion. 


If a trustee is obliged to produce a rea- 
sonable value for a life-tenant and to pre- 
serve a definite value for remaindermen, 
there must be a fixed unit of reference in 
which he can make his reckoning. Obviously 
the ideal unit would include an element of 
each thing, each service, each piece of land 
for which it might be offered in exchange, 
all properly weighted by the tastes and de- 
sires of every human being who might be a 
competitor for its acquisition. The norm 
would vary momentarily in its component 
elements but in theory it would always be 
the true and universal unit of value. Such a 
standard of course is impossible. It has been 
suggested that an approximation could be 
made by selecting a limited number of the 
more common objects of desire and by weld- 
ing them into a commodity dollar. However 
desirable in theory, the idea thus far has 
not met with practical acceptance. No trus- 
tee has ever been required to account in its 
terms. We have no commodity unit of value. . 

Lacking this ideal, practical men have re- 
lated all values to a few things which have 
proved most generally desirable, and have 
exchanged goods in terms of them. The 
chief of these has been gold. Although the 
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conversion privilege is now denied, and al- 
though the gold content of the dollar has 
been reduced, our money still has a gold 
backing at a fixed rate and so represents 
property and not decree. The dollar is the 
only universal measure of value that we 
have. 

It would be fortunate indeed, both for 
trustees and beneficiaries, if the unit of ac- 
counting were a commodity dollar, for then 
its value with relation to things would re- 
main substantially the same and the pur- 
chasing power of the fund would be con- 
stant. But in a practical world the only 
available unit is money, whose value is a re- 
lationship between a single commodity and 
all others; and so long as that relationship 
varies, the problem will remain. 


Immutable Relationship is Utopian 


OW can a trustee make sure that the 
} value of money will remain the same? 
He never has been able to and, until a com- 
modity dollar has become a reality, he never 
will. He may do what he can to prevent a 
violent fluctuation in either direction, but 
for an immutable relationship he cannot 
hope. 

One may ponder whether an investor in 
searching for complete stability is expect- 
ing too much. In a world where everything 
else is changing does justice require that 
money alone shall remain the same? We 
have a feeling of unfairness if relative val- 
ues change too rapidly or from artificial 
causes; we have less abhorrence if the 
change is gradual and natural. We think it 
unjust that the dollars which a person has 
saved in midlife should be devalued in his 
old age; we are less disturbed if the second 
or third generation finds the value of its 
ancestors depreciated. 


After all the test is largely pragmatic. We 
want a money which will produce a stable 
and progressive society. If it is commonly 
understood that money is unstable, its use- 
fulness is diminished; trade is seriously 
hampered; earnings are spent rather than 
saved. Conversely, a reasonable assurance 
that the purchasing power of money will not 
materially change from decade to decade 
encourages thrift and the accumulation of 
capital; people provide for old age and for 
their immediate dependents; trade becomes 
stable. The good of society requires that 
changes in money values shall not be ex- 
treme, arbitrary or abrupt. 

It is thus the moral duty of trustees, as it 
is of all good citizens, to do what they can 
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to prevent fluctuations of this sort. They 
should give active support to all well-consid- 
ered measures in business and government 
whose tendency will be to maintain equili- 
brium in the value of money. But monetary 
stability is beyond the control of any indi- 
vidual, if not beyond the control of society 
itself; and no trustee can be held liable for 
what he cannot help. So long as he is re- 
quired to account, and so long as the dollar 
is the only unit of value known to the law, 
he cannot, in the nature of things, be held 
to a different measure. 


Flight From the Dollar? 


ONCEDING that as thus presented 

there can be no legal duty upon a trus- 
tee to maintain purchasing power for his 
beneficiaries, many are nevertheless troub- 
led at heart. They are not concerned with 
fine spun logic. Individuals are taking meas- 
ures, they are placing hedges, and are acting 
in ways which seem realistic and practical. 
Should not a trustee do likewise? 

The question cannot be answered without 
a clear understanding of the methods which 
are now proposed and of the nature of trus- 
teeship. Two methods are suggested. The 
first is flight — flight from a depreciating 
dollar. But where can a trustee flee? If to 
other currencies, none can be found the 
world over, which compares in stability and 
security with the American dollar. Others 
in fact are fleeing to us. 

Or shall it be to commodities? This return 
to first principles has merit but it involves 
difficulties of a different nature, dangers of 
market fluctuations more violent than for 
money, dangers of deterioration and loss, 
problems of storage and expense of manage- 
ment. Moreover, the requirements of the 
trust cannot be met. A life tenant is entitled 
to income, and there is no income from com- 
modities held in storage. An individual may 
live on capital gains; or if there are no gains 
he may live on principal, and at a later 
time, if he is fortunate, he may recoup prin- 
cipal from profits. He is not bound by trust 
instruments or court decisions or by the 
relative interests of the present and the 
future. He is not obliged to account. With a 
trustee it is quite otherwise. Flight for a 
trustee, whether to foreign currencies or to 
commodities or to lands, leads to no city of 
refuge. 


More Dollars Through Stocks? 


HE second proposal:is the more common 
and brings us to the very heart of the 
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issue. It does not suggest ways for preserv- 
ing the purchasing power of the fund but 
for increasing its size. The increase is to 
come, not through production, but from a 
rise in the market. The suggested medium 
for the speculation is common stocks. We 
are reminded that corporate shares give the 
protection of tangible goods, have an earn- 
ing power which keeps pace with inflation, 
and can be converted into more dollars when 
the top of the movement has been reached. 
If the program has been successful the num- 
ber of dollars will have been increased to 
compensate for the loss in their purchasing 
power. The rescue will have been effected. 
It is not my purpose to estimate the prob- 
ability of success for such a program. Dur- 
ing the recent market it: could not have 
failed, as it could not have failed in 1928. 
Nor do I intend to examine the probable re- 
sults under total inflation more than to point 
out that the evidence is not conclusive. One 
student of the German experience says: “In 
conversation with German bankers they told 
me that as a whole a large portfolio of 
bonds... probably showed a better liquidat- 
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ing value at the end of the inflation than a 
similar large portfolio of common stocks.” 


My only purpose now is to say that it is 
beyond the function and duty of a trustee to 
resort to this course. It is fundamental that 
a trustee shall not speculate. He shall not 
buy for the purpose of resale sometime 
later at a profit. He has no duty to increase 
the fund but only to preserve and make 
reasonably productive the trust which he 
has. A program which is directed by a pur- 
pose to compensate for loss in purchasing 
power through market gains is directly at 
variance with this principle. 

I hope that I shall not be misunderstood. 
A timely caution against the improper use 
of common stocks must not be construed as 
a protest against their purchase for legiti- 
mate purposes in trust accounts. The form 
of corporate financing today is such that 
participation in certain industries can be 
had in no other way. Many shares have un- 
doubted investment quality. At proper prices 
they provide adequate security of principal 
and promise a reasonable and regular in- 
come. They appear to balance the claims of 
both interests which a trustee serves. If ap- 
preciation comes in a portfolio of this sort 
it is not to be regretted; but its anticipa- 
tion should not be the governing motive for 
their purchase or retention. 


Consequences of Speculation 


PECULATION is not a pleasant word. 
i) We rationalize it away with plausible ex- 
planations. We may not even recognize it in 
the excitement of the moment; but a court, 
in sober afterthought, will have less diffi- 
culty. All trustees abjure speculation in its 
grosser forms, purchases on margin, and in- 
vestments in business or trade. It is in the 
less blatant situations that the difficulty and 
the danger reside. Here may be included all 
investments which are not made for the 
permanent disposition of funds, all pur- 
chases, even of high grade securities, for 
the purpose of resale at a profit, all over- 
extensions of a stock portfolio, all gratui- 
tous programs which are undertaken to com- 
pensate for loss in purchasing power by in- 
creasing the number of dollars. Speculation 
more often appears in retention than in in- 
vestment programs, in connection with in- 
herited securities which are clearly dispro- 
portionate or are demonstrably not suitable 
for trust accounts but which appear to have 
speculative possibilities. 
The consequences of speculation are not 
hard to allocate. If it turns out well the 
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profit will belong to the trust, there will be 
no criticism, and probably little thanks. If it 
turns out ill there will be both criticism and 
liability. It is frequently said in these days 
that the rise already experienced provides a 
cushion against recession, and that no loss 
can be claimed until the original levels are 
undercut. This is a weak reliance. A trustee 
who, in breach of trust, fails to sell is liable 
for the difference between the value when he 
should have sold and the amount received, 
or the value at the date of surcharge. It may 
be that a bull market itself has converted a 
proper investment into speculation, or has 
made disproportionate a holding in equities 
which at the time of acquisition was well 
balanced by bonds. Liability may not be lim- 
ited by the original value. Such situations 
require special scrutiny. 

When speculation is accepted as a duty it 
becomes hard to fix limits to its use. Those 
who turn to the stock market for profit sel- 
dom think only of compensation for loss in 
the purchasing power of the dollar. They 
hope to be able to command more goods 
when the process is over than they did be- 
fore. There is an exhiliration about riding 
a rising market which is hard to resist. A 
trustee who starts only to compensate for 
diminished purchasing power is subject to 
the same impulses. It begins to seem to him 
cowardly and unjust to deny his trust the 
full benefit of a rising market. He feels a 
duty to take his beneficiaries with him on 
what promises to be a perfectly safe and 
certain ride; there are always alluring val- 
levs ahead, and the faster the carriage 
moves the harder it is to get off. Thus, spec- 
ulation which starts with a desire to pre- 
serve purchasing power gradually comes to 
be accepted as a general good, and even- 
tually is embraced as an obligation. 


No Duty of Benevolent Rescue 


|] ECESSARILY in this discussion we 
it have used the term “duty” largely in its 
legal sense, as something for breach of 
which the law will impose a penalty or pro- 
vide a remedy. Neither law nor equity to- 
day imposes any legal obligation upon a 
trustee to balance dollars against commodi- 
ties. But may the law of the future hold a 
trustee to a different standard or make 
what now is regarded as benevolence, an 
affirmative duty? 

In the late James Barr Ames’ essay en- 
titled “Law and Morals,” he suggested some 
interesting situations, and inquired whether 
the law might sometime enforce obligations 
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which today seem only moral. The imagined 
case which comes closest to ours is that of a 
man who sees another about to drown and 
who, without danger to himself, is in posi- 
tion to throw him a rope and effect a rescue. 
Failing to do so, is he liable in damages to 
the drowned man’s widow and orphan? Or 
if not liable now, will a completely moral law 
sometime make him liable? Only under one 
circumstance, thinks Dean Ames, and that 
is if he has himself brought about the sit- 
uation, albeit innocently, which has created 
the danger; if accidently he has tipped the 
boat and thrown the man into the river. 


To some the cases seem closely analogous. 
The flood is inflation, the drowning man is 
the beneficiary, the one on the bridge is the 
trustee; the trustee can effect a rescue with 
the rope of speculation. Duty of some sort 
seems, to those thus minded, to require him 
to throw it out. But how different are the 
circumstances from ours. The danger from 
inflation may be great but not necessarily 
fatal; it certainly is not of the trustee’s 
making; the rescue cannot be undertaken 
without danger to the trustee and disregard 
for other duties for which the law holds him 
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liable; and finally the means at hand afford 
no sure relief, but may leave the person in 
far worse plight than he was before. There 
seems to be no likelihood that the law of the 
future, more than the law of today, will ever 
hold a trustee liable for failure to attempt 
a benevolent rescue from inflation. 


Any Moral Compulsion? 


S there not still a moral imperative, 

superseding all others, which a conscien- 
tious trustee will feel bound to follow? Must 
he not sally forth in glittering armor, and 
on a white horse, to attempt a rescue? A 
trustee who acts on impulse of this sort, 
however high-minded and sincere, goes on a 
questionable venture. The character of 
equity is essentially moral. Its precepts are 
the sublimation of experience. Trusteeship 
has been reared in its arms. What equity re- 
quires of a trustee is just and good; what 
it does not require is probably bad. At least 
it is beyond the purview of trusteeship. Dis- 
cretion must be exercised in specific matters 
but the broad principles governing a trustee 
know little change. 

The nature of trusteeship must always be 
remembered. Admittedly it has its limita- 
tions; it is not spectacular; it provides no 
venture capital; it bars speculation with its 
possibilities of profit. But it also has its as- 
surances. One of these is security; a trustee 
must not take chances. Another is rigorous 
adherence to the provisions of the trust in- 
strument; a trustee must not substitute his 
own impulses or desires for those of the 
settlor. A third assurance is that a trust 
will be administered within the established 
pattern of the law; a trust must remain a 
trust. 

Those who adopt the trust device must be 
presumed to know its nature. They are fa- 
miliar with both its advantages and its lim- 
itations. They may accept it or reject it. 
They are free to mold it within limits to 
suit their needs. Ordinarily the first concern 
of a settlor is for the security of immediate 
dependents. He is less concerned with re- 
maindermen. He does not want speculation, 
even in dollars, if we can judge from the 
investment provisions of most wills. Al- 
though the dollar has fluctuated widely in 
the past, and although the possibility of in- 
flation is well known today, there has been 
virtually no attempt to protect against it. 
Settlors have preferred rather to authorize 
the use of principal for the support of bene- 
ficiaries if income proves insufficient. If a 
duty is to be imposed upon a trustee to com- 
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pensate for inflation by increasing the num- 
ber of dollars, the direction should be clear 
and explicit, and it must come from the set- 
tlor. Otherwise it should not be accepted nor 
assumed. 

A trust is not a brokerage account, nor an 
agency, nor a business project, nor a mis- 
sionary enterprise, nor a relief expedition. 
It is not a device for creating capital, nor 
for executing the wishes of beneficiaries, 
nor for high adventure. A trustee must 
recognize always the nature of his being, 
and must not suppose that he is something 
which he is not. He is acting for others and 
not for himself; his powers and duties are 
defined by the instrument which called him 
into being, and by the law as it has devel- 
oped these hundreds of years. Within those 
limits he should perform to the full extent 
of his ability; beyond them he should sel- 
dom venture to do. Don Quixotes do not 
make good trustees. 


Policy Versus Theory 


= more thing must have brief consid- 
eration. If we are perfectly objective 
we must recognize another factor which 
plays a considerable part in many, if not 
most, investment programs. That factor is 
policy. 

Corporate trustees are eager to win 
friends and want to make money. Frequent- 
ly they act with co-trustees whose concur- 
rence is necessary for action. Often their 
trusts are revocable; always they stand in 
judgment before beneficiaries and the busi- 
ness world. The wishes and opinions of these 
may be at variance with good trusteeship, 
and press heavily upon the corporate trus- 
tee. A departure from sound theory under 
these circumstances will solve many imme- 
diate problems. Co-actors and business as- 
sociates will acclaim the trustee as a person 
of common sense and not a pedant, benefici- 
aries will be appeased, revocable trusts will 
remain and new business will be attracted, 
breaches will be avoided, and peace will 
come in his time. 

All may turn out well. It must be admit- 
ted that bad trusteeship sometimes meets 
with good results, and good trusteeship 
sometimes meets with bad. If the results are 
good there will be no surcharge, merely be- 
cause the methods were bad, and much busi- 
ness may be won. The circumstances may be 
such that the danger to the trustee is slight 
and the possibilities of benefit to him and 
to his trust are great. Under these circum- 
stances he will probably take the chance. 
Good business will dictate the choice. 
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Anyone who is at all responsible for the 
profits and growth of a trust institution will 
know the appeal. But a trustee who acts 
upon policy and not upon principle must 
recognize what he is doing. He is taking a 
business chance. Policy is dictated by self- 
interest, albeit an intelligent self-interest, 
and self-interest provides no defense. 

Shall policy or theory prevail in the ad- 
ministration of our trusts? Everyone knows 
that in a world of mortal men there will al- 
ways be a mixture of both. As long as trus- 
teeship is a business each will have a share. 
In most decisions sound theory must and 
will control, not only because it is good trus- 
teeship but because it is good business as 
well. But under the stress of circumstances 
or extreme pressure a departure from prin- 
ciple may seem the better business choice. 
Then theory may give way. When such 
choice is made it must be recognized for 
what it is, as good business but bad trus- 
teeship; and the choice must be made by 
those who determine policy, and not by oper- 
ating officers on any novel conception of 
duty. 

The answer to our question, therefore, is 
in the negative. A trustee does not have a 
duty, immediate, prospective or moral, to 
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compensate for loss in the purchasing power 
of the dollar. He who attempts it is acting 
from policy and not upon principle, and 
whether for good or for ill, must be pre- 
pared to accept the consequences. 


These are difficult times. The urge to 
speculate in a rising market is strong; the 
desire to help beneficiaries is great. Let us 
pray that in our eagerness to serve we be 
not led into temptation, and that in the end 
we may all be delivered from evil. 


6 Million Pension Plan 


An employees’ retirement plan which. will 
cost nearly $6,000,000 annually to fund past 
service credits alone has been adopted by the 
International Paper Co. Bankers Trust Com- 
pany of New York will manage the trust fund 
which will provide benefits for employees of 
30 years of age and over who have had five 
or more years of continuous service. The com- 
pany will bear the entire cost for credits up 
to Feb. 1, 1946, while after that date the bene- 
fits will be paid for on a basis estimated at 
60% for the company and 40% for the em- 
ployee. 
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THE CONDITIONS OF LABOR PEACE 


DR. LEO WOLMAN 
Professor of Economics, Columbia University, New York 


N times of stress, like the present, the 

minds of many people turn to compulsion 
as the solution of our major difficulties. Out- 
lawing strikes altogether, or requiring 
unions to wait 30 days before they call a 
strike, seems the most expeditious and ef- 
fective means of stopping strikes and pro- 
moting labor peace. 

But the trouble with these proposals is 
that they are unworkable because both labor 
and employers are violently opposed to com- 
pulsion and fearful of the kind of settle- 
ments statutory intervention by the govern- 
ment will produce. They are unworkable, 
also, because they fail to get at the causes of 
labor unrest and labor conflict. Unless we 
are prepared to deal with the roots of the 
disturbances which have punctuated Amer- 
ican labor history in the past 10 years, we 
are bound to be sadly disappointed with the 
results of any of the numerous current solu- 
tions of the labor problem. 


Lawlessness and Poor Administration 


One cause of trouble is the general state 
of our labor law and the way it is adminis- 
tered. Since 1933 we have gone so far in 
conferring rights and privileges upon or- 
ganized labor that it is today hard to think 
of any responsibilities and restraints to 
which labor unions are subject. Granting the 
right of collective bargaining should not 
mean that the beneficiaries of that right are 
above and beyond the law. Yet that is about 
what has happened. The local authorities, 
feeling themselves helpless in the face of a 
powerful, organized force, have discarded 
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their law-enforcement authority and the 
Federal Government has shown no interest 
whatsoever in the matter. Hence we have 
mass-picketing, the closing of plants and 
buildings to owners, managers, and employ- 
ees not on strike, general strikes as in Stam- 
ford, boycotts, sympathetic strikes and the 
like. Allowing freedom of action on such a 
scale is an open invitation to strike. 

Behind this state of lawlessness, which to- 
day prevails in the United States, are the 
unlimited powers we have bestowed upon ad- 
ministrative agencies, such as the National 
Labor Relations Board. It is no exaggera- 
tion to say that this board does what it 
pleases. It is not bound by what is in the law 
or by the intentions of Congress. The board 
conceives itself as an agency engaged in or- 
ganizing unions and in its proceedings it 
makes no pretense at being fair and impar- 
tial. It has been given a free hand by the 
courts. As long as such boards are free 
from any effective restraint or review, there 
is no point in rewriting the Wagner Act or 
any other labor law. Even a sound law 
would be mangled beyond recognition by 
this kind of administration. 


No Clear Economic Policy 


A second cause of trouble is the lack of a 
correct, frank, and clear statement of eco- 
nomic policies. This is shown in the current 
controversy over wages, which is the princi- 
pal cause of the huge wave of strikes started 
last fall and still under way. Through all 
stages of this controversy, no responsible 
official of the government undertook to dis- 
pel the public’s confusion as to the inevitable 
effects of a general increase in wages. In- 
stead, Washington talked as if the country 
were faced with large-scale inflation, which 
could only be avoided by raising wages. 
Such a view of things runs counter to the 
facts and to common sense. The payroll is 
the largest element of cost. If the payroll is 
raised 10, 15, or 20 per cent, there is no way 
out but to raise prices. To talk of holding 
prices, while the payroll is being pushed, is 
to attempt the impossible. 

The prerequisites to a more peaceful 
labor situation are better and fairer en- 
forcement of labor law and willingness to 
face the stubborn economic facts of the 
times. 
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THE MASSACHUSETTS PRUDENT MAN 


MAYO A. SHATTUCK 
Haussermann, Davison & Shattuck, Boston 


AM beginning to understand how a 
i] chorus girl must feel when it dawns on 
her that she is irrevocably married to a 
prudent man. Prudent man for breakfast, 
prudent man for lunch, prudent man for 
cocktails, dinner and the theatre. If my 
experience is any criterion she may be well 
inclined to say at some time or other — Oh, 
to heck with all the prudent men. There are 
no mink coats for a “woiking goil” in an 
army corps of prudent men. What I really 
want, and what I thought I had, to use the 
words of Charles Boyer, is a ravishing trus- 
tee de son tort! I can’t blame her if she did, 
just as I have succeeded in doing, voluntar- 
ily get herself stuck with the gent. 

I want you to understand, however, that 
appearances are deceiving. I do have a 
seamy side to my life, where the prudent 
man dwelleth not. I have stopped in for a 
drink at those resorts, for example, where 
the Common Trust Fund is taken straight 
without even any water; I have also in- 
dulged, in my salad days, in too big a mess 
of mortgage participations; I have refereed 
many a brawl between raucously conflicting 
equities; I have even lowered myself to go 
slumming in those areas where trust powers 
are wickedly delegated — but I always seem 
to come out, after each of these excursions, 
with the prudent man at my side. 


NEVER would have agreed, indeed, to 

bring this moth-eaten companion of 
mine here today except that prudent men, 
like all other men, are inclined to beget 
children, and a good many of those children 
have wandered far from the rock-bound 
coasts where the old gent was born and has 
spent his life. And apparently a good many 
of these offspring, thousands of whom are 
legitimate only by virtue of legislative fiat, 
are in need of an enumeration of the old 
boy’s characteristics so that they, like all 
other children, can proceed to disregard 
them in building their own personalities. 

{ might add, finally, that what I am plac- 
ing before you today is merely a series of 
candid camera studies of a full length por- 
trait which I prepared at the request of the 
genial Pat Lacovara and which has been 
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produced in its original colors by two pub- 
lishers — the American Bar Association’s 
Trust Law Division, of which Pat is the 
able chairman, and the Boston University 
Law Review upon which I sometimes inflict 
my writings. 

The virtues of the Prudent Man are at 
last proving widely triumphant; he is at 
home now in many a family circle in which 
he was formerly a stranger: Roseberry’s 
family in California, for example, and 
Briggs’ family in Texas, Lou Headley’s in 
Minnesota, Roy Osgood’s in Illinois, Jim Al- 
lison’s in Delaware and Roland Clark’s in 
Maine. He stands guard against the process 
of slow starvation which had been grievous- 
ly affecting so many worthy widows and 
children of the nation; he checks the threats 
of inflation which we see all about us; he 
furnishes life blood to the system of indi- 
vidual free enterprise. People know gener- 
ally that he is a good influence to have 
around, although some families like Frank 
Sayre’s Pennsylvania have been reluctant to 
take him in. Indeed some groups of people, 
like our genial friends the Savings Bankers, 
have been altogether too hospitable, it seems 
to me, for their own good, in asking him to 
come and live with them. But people don’t 
know just yet what makes the Prudent Man 
tick and how he acts at table or on a picnic. 
And from the letters which I have been re- 
ceiving, from business men, lawyers, and 
particularly from probate, chancery court, 
surrogate and orphans’ court judges, any 
detailed information on his make-up will be 
welcome. 


[As indicated by Mr. Shattuck in the 
foregoing remarks, the paper which he then 
read was published in the January 1946 is- 
sue of Trusts and Estates which reported 
the proceedings of the American Bar Assn.’s 
meeting. Hence it is not reprinted here.— 
Ed. Note.] 


Civiiciiniaaiitiaasin ett 
Prudent Man Rule Deferred 


The Savings Banks Association of the State 
of New York has indicated that it will not 
seek legislation this year to broaden the in- 


- vestment powers of mutual savings bank as 


the result of opposition on the part of the 
State Banking Department. 





Mutual Goals in Trust Work 


and Law 


PPORTUNITIES for attorneys and trust 

institutions to render better service to 
their mutual clients and customers were indi- 
cated by Willis Smith, president of the Amer- 
ican Bar Association, in his address at the 
Mid-Winter Trust Conference of the American 
Bankers Association on February 6. Declaring 
with pleasure that the day of conflict between 
the two groups has largely passed, Mr. Smith, 
who is a member of the Raleigh, N. C., law 
firm of Smith, Leach & Anderson, cited the 
efforts of the National Conference Group 
established by the two A.B.A.’s to eliminate 
sources of friction and to promote collabor- 
ation between the two professions. 

Asserting that many of the objectives of 
the American Bar Association are coincident 
with those of the Trust Division, Mr. Smith 
reviewed the activities of a number of his 
association’s sections in fields of interest to 
trustmen. In particular he referred to the sec- 
tions on Corporation, Banking and Mercantile 
Law; Municipal Law (e.g. municipal financing 
and taxation); Public Utility Law (e.g. invest- 
ments); Real Property, Probate and Trust 
Law; and Taxation. Mr. Smith especially em- 
phasized the efforts of the last named section 
to improve the federal tax structure affecting 
estates and trusts. The uniform and model acts 
promulgated by the National Conference of 
Commissioners of Uniform State Laws (which 
is affiliated with the American Bar Associa- 
tion) were cited as an excellent means of im- 
proving and standardizing fiduciary law. 
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In expressing an optimistic outlook for re- 
lationships between attorneys and trustmen, 
Mr. Smith urged a re-reading of, and adher- 
ence to, the Statement of Principles adopted by 
the National Conference Group in 1941 (see 
page 381, Oct. 1941 issue of Trusts and Es- 
tates). 


Current Articles 


Constitutionality of Federal Estate Taxation 
of Community Property, by Samuel G. Win- 
stead: Texas Law Review, December. 


What Is A Gift?, by Herbert Rand: Ken- 
tucky Law Journal, January. 


Income Taxes on Beneficiaries of Pension 
and Profit-Sharing Plans, by William R. 
White: Fordham Law Review, November. 


Federal Tax Problems Arising Upon a Part- 
ner’s Death, by Paul Simon: Taxes, January. 


Use of Written Instrument in Lieu of De- 
livery in Gifts Causa Mortis: Kentucky Law 
Journal, November. 


Economies for the Small Trust in the Use of 
Common Trust Funds, by A. H. Barton: Trust 
Bulletin, January. 


Building a Trust Department Library, by 
Joseph W. White: [bid. 


Trust Business as a Career, by Gilbert T. 
Stephenson: Ibid. 





Closing feature of 27th Mid-Winter Trust Conference: Luncheon tendered to delegates 
by the New York Clearing House Association. Principal speaker was Leonard W. 
Brockington, K.C., LL.D., of Ottawa, Canada, who recently returned from a world tour. 





TRENDS IN ESTATE PLANNING 


HENRY S. KOSTER 
Financial Analyst and Consultant, New York City 


REVIEW OF WILLS BY NOMINATED 
FIDUCIARIES 


RDINARILY a person making a will 

places most emphasis on its distributive 
provisions — those covering “who gets 
what.” But a will also deals with estate as- 
sets and liabilities and the directions, pow- 
ers, and authorities given to executors and 
trustees. When a will is made, the fiduciary 
is merely nominated to act in the capacity 
specified; after the death of the testator, 
the nomination may be rejected. 

Three important reasons exist, therefore, 
for prospective executors and trustees to 
review periodically both the wills under 
which they are nominated, and the charac- 
ter of the estate assets to pass thererunder: 
(1) to determine if managerial provisions 
are adequate and practical; (2) to translate 
words into figures so that distributive terms 
may be appraised as to financial effects; and, 
(3) to advise the testator of any existing 
reasons why the executorship or trusteeship 
nomination may not be accepted upon death. 


The foregoing makes obvious the advis- 
ability of selecting experienced executors 
and trustees. Such attributes are best ex- 
emplified in banks operating a well equipped 
trust department, having a sufficient volume 
of trust business to justify the maintenance 
of a fully competent staff. 


Many wills upon review will be found not 
to carry out the full intentions of the testa- 
tor, either because they are silent when 
they should speak, or because an intent is ex- 
pressed incorrectly, or because the intent 
itself is improper or cannot be carried out. 
A few typical examples are shown below. 


Prior to its execution, a will should be 
submitted, together with a list of assets and 
liabilities, for comment to the bank and/or 
individual selected to be executor and trus- 
tee. Thereafter, the same type of review 
should be made at reasonable intervals, an- 
nually or biennially, dependent upon the 
case, so that the will may be kept up-to-date. 





Testator’s Intent 


Stock in his business corporation shall be re- 
tained in his estate. 


Trustee shall protect estate against infla- 
tion. 


Specific bequest of $10,000 to mother shall 
be paid to her intact. 


+ 


Children and grandchildren will not receive 
large sums of money at too early an age. 


His trust company will surely accept nom- 
ination as trustee in view of long banking 
relationship and extensive advertising for 
such appointments. 


What May Happen, And Why 


Has to be sold if executor and trustee are 
not given power to retain investments not 
specified by state law as legal for trust 
funds. 


Not possible if trustee is restricted to legal 
investments for trust funds, which invest- 
ments are all of a fixed-dollar type. 


Has to be reduced by proportionate amount 
of estate tax in some states if the will does 
not provide for payment out of residuary 
estate. 


The use of the familiar phrase “to issue per 
stirpes” may mean that they will receive 
their shares of capital at age 21. 


Three of the reasons why a trust company 
may decline are: (1) character of assets not 
suitable for trust fund; (2) net estate after 
payment of debts and taxes insufficient for 
practical trust management; and (3) com- 
plexity of provisions will result in frequent 
application to court for instructions. 
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PROFIT-SHARING: CURRENT vs. 
DEFERRED DISTRIBUTION 


ITH salary and wage stabilization reg- 

ulations now relaxed so that they are 
no longer generally applicable to profit-shar- 
ing plans, attention is again being given to 
the establishment of such plans on the basis 
of current cash distributions to participat- 
ing employees. Under the wartime regula- 
tions, this type of plan was disallowed by 
Salary Stabilization authorities; whereas 
plans providing distributions only at death, 
disability or severance, were approved. As 
both types may now be utilized, it is proper 
to reexamine their position in relation to 
basic accomplishments. 


Profit-sharing on a current cash distribu- 
tion basis has the natural effect of providing 
employees with more ready money in their 
pockets. But, before it gets there, an income 
tax is taken out at rates applicable to such 
additional income when added on top of sal- 
ary and other income. In this connection the 
following table based on 1946 net Federal 
Normal and Surtaxes, may be of interest. 


Tax Rate 
Applicable To 
Income Bracket 
19.00% 
20.09% 
24.07% 
28.05% 
32.03% 
36.01% 
40.85% 
44.65% 
47.05% 
50.35% 
53.02% 
56.05% 
58.09% 
61.75% 
65.55% 
68.04% 
71.25% 


Total Cumula- 
tive Taxable 
Income’ 
$ 2,000 

4,000 

6,000 

8,000 
10,000 
12,000 
14,000 
16,000 
18,000 
20,000 
22,000 
26,000 
32,000 
38,000 
44,000 
50,000 
60,000 


Taxable Income 
Bracket' 


First $ 2,000 
Next 2,000 
43 2,000 
2,000 
2,000 
2,000 
2,000 
2,000 
2,000 
2,000 
2,000 
4,000 
6,000 
6,000 
6,000 
6,000 
10,000 


1After deducting exemptions and other allowable de- 


ductions. The tax rates gradually increase from a 
$60,000 taxable income to a rate of 86.45% on all in- 
come in excess of $200,000. Any net state income tax 
must be added to the above federal rates. 


From this table it may be seen that an 
employee with only a $2,000 taxable income 
(after exemptions and deductions — prob- 
ably a salary of $3,000) must pay a tax of 

.19% on it. Any current cash distribution 
from a profit-sharing plan, will be taxed at 
rates starting at 20.9%. He immediately 
loses over one-fifth of his added compensa- 
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tion. The employee with an $18,000 taxable 
income would lose more than one-half of his 
profit-share, and if his taxable income were 
$38,000 about two-thirds of his share would 
thus be dissipated. 


If, however, the profit-shares were de- 
posited for the employee in a qualifying 
trust, for distribution at death, disability 
or severance of employment, he pays no in- 
come tax on it until it is disbursed by the 
trust, and then only to the extent it is dis- 
bursed each year. Furthermore, the then ap- 
plicable tax rate will no doubt be lower than 
the rate applicable if he receives his profit- 
share while he is still working, as such de- 
ferred receipt will be at a time when his 
total taxable income will be lower. 


But taxation is not’ the whole story. 
Everyone dependent on a salary must save 
to accumulate funds for future periods when 
personal earnings have ceased. These pe- 
riods (or events), one or more of which are 
certain to happen, are death, disability, old 
age and unemployment. Even if extra com- 
pensation in the form of profit-shares is dis- 
bursed currently to the employee, he must 
conserve such funds himself. How much bet- 
ter this may be done through an employees’ 
trust is self-evident. There each profit-shar- 
ing dollar is conserved in full at compound 
earnings, whereas such dollars may only be 
fifty-cent dollars if currently disbursed. 
Then there are, of course, the further hu- 
man factors to take into consideration, such 
as spending and unwise investment. 


On the other side of the ledger is the very 
human desire for more spendable income to 
raise standards of current living. The cur- 
rent-distribution type of incentive is much 
more understandable to employees as they 
can see and feel those dollars. As a result it 





is best in some cases for a corporation to 
determine what percentage of its profits it 
desires to set aside for qualifying employ- 
ees, then to distribute part of it currently 
in cash with the balance being deposited in 
an employees’ trust creating estates for par- 
ticipating employees and their families. By 
such means maximum employee incentive, 
security and good will are generated, with 
corresponding beneficial results to the em- 
ployer. 
O 


Suggestions for Will Drafting 


A trust officer can play an important part 
in securing well drawn instruments by urging 
customers to review their wills periodically 
with a competent attorney and to seek legal 
advice concerning specific defects which the 
trust officer suspects. This observation was 
made by Professor Lewis M. Simes of the 
University of Michigan Law School in an ad- 
dress before a meeting of the Trust Section 
of the Michigan Bankers Association. He re- 
ferred to “two valuable articles” on the subject 
by J. S. Montgomery in the May 1941 and 
October 1944 issues of Trusts and Estates. 


After discussing the content of the com- 
mon law rule -against perpetuities and the 
Michigan statute restricting suspension of 
the power of alienation (the former being ap- 
plicable to personalty and the latter to realty 
in Michigan) Prof. Simes suggested that the 
following should be avoided (in Michigan): 

1. A private trust that may last longer 
than the period of the rule in question. 

2. A trust limited by a period in gross, if 
real estate is involved. 

3. A limitation to take effect on the death 
of “the surviving widow” of a named person 
(she may be unborn at the testator’s death). 

4. A provision fixing the period of vesting 
at the time of the death of all children of a 
named person, even though the latter is of 
such an age as to be incapable of having 
further issue. 

5. A distribution conditioned on “the pro- 
bate of my estate.” 

Prof. Simes also urged careful scrutiny of 
provisions for gifts in favor of a class to be 
distributed at an age over 21, inasmuch as, 
ordinarily, a class gift which is bad as to one 
member is bad as to all. 


The Trust Section also heard an address by 
Professor Paul G. Kauper of the University 
of Michigan Law School in which he compared 
the Federal Estate and Michigan Inheritance 
Tax Laws. Prof. Kauper recommended con- 
sideration of substituting an estate tax, model- 
ec after the Federal provisions, for the exist- 
ing inheritance tax structure which he assert- 
ec is inadequate and leads to confusion. 


Milwaukee Trust Council 


At the annual meeting of the Milwaukee Life 
Insurance and Trust Council held January 21, 
the following officers were elected: President: 
R. M. Forester (Mutual Benefit Life Insur- 
ance Co.); Vice President: Harry E. Bradley 
(assistant trust officer, First Wisconsin Trust 
Co.); Secretary-Treasurer: S. M. Driessen (as- 
sistant vice president, Marshall & Ilsley Bank). 


James I. Poole, attorney with Miller, Mack 
and Fairchild, discussed “The Use of Life In- 
surance for Profit Sharing Trusts.” 


0. 


Small Trust Conferences 


Another series of conferences on the prob- 
lems of small trust departments was conducted 
in New Jersey last month by Gilbert T. 
Stephenson, Director of the Trust Research 
Department of the American Bankers Associa- 
tion. The forums were held in Camden, Tren- 
ton, Morristown, Paterson and Montclair. Host 
in the last named city was the Montclair 
Trust Company. 
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NEWS FROM NEW BUSINESS FRONT 


Seven Ideas: At the annual meeting last 
month of the New York Financial Adver- 
tisers Association, Merrill Anderson, head 
of the advertising agency bearing his name, 
gave the record breaking audience seven 
trust promotion ideas of current interest: 


1. Cultivate the goodwill of remainder- 
men (contingent as well as vested). 


2. Cooperate more closely with attorneys 
(e.g. close transactions at his office; let him 
name an appraiser). 


3. Advocate the living trust as a retire- 
ment vehicle, with additions to principal 
from time to time (especially pertinent for 
banks operating common trust funds). 

4. Develop pension trust business (citing 
model agreement published in January issue 
of Trusts and Estates, page 57). 

5. Endeavor to sell interested parties on 
the bank’s continuing as fiduciary when the 
fiduciary for whom it has been substituted 
returns from war service. 

6. Encourage life underwriters to seek as- 
sistance even though no life insurance trust 
is indicated. 

7. Apply a touch of humor (but don’t 
overdo it) in trust advertising. 


Pension Bulletin: Central Hanover Bank 
and Trust Company of New York is distrib- 
uting a monthly Pension Bulletin to corpo- 
ration executives, lawyers, insurance men 
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and bankers. It discusses recent develop- 
ments and presents background material in 
the field of employee benefit plans. 


Planning Your Estate: The Winter issue 
of the DTC Quarterly (that slick publication 
of the Detroit Trust Company, at whose ex- 
cellence in combining news of community 
interest and the value of trust service we 
never cease to marvel) reprints — with per- 
mission — the article “Planning Your Es- 
tate” from our July 1945 issue. The trust 
company — as did others in more than 60 
cities — had previously distributed reprints 
furnished by Trusts and Estates. Assistant 
Vice President Ben Leonhard tells us it is 
the best thing of its kind that he has ever 
seen. 


Pension Planning: Guaranty Trust Com- 
pany of New York is offering in its current 
newspaper advertising a 17-page booklet 
entitled “Pension Plan Fundamentals Brief- 
ly Stated.” It is written for corporation ex- 
ecutives and directors. 


“Don’t Be An Intestator!” is the admoni- 
tion heading a recent monthly message 
from the United States National Bank of 
Portland, Ore. Citing the facts that thou- 
sands of people in England “scrambled to 
make their wills after the bombs began 
falling” and that London corporate fiduci- 
aries experienced a remarkable increase in 
appointments in new and revised wills, the 
mailing piece urges will making before 
emergencies arise. 


“Estate Recorder’: A combination check 
and account book for executors and admin- 
istrators of small estates has been devel- 
oped, with considerable success, by The 
First National Bank of Portland, Ore. Trust 
Officer George Stewart advises that much 
appreciation is shown at the new business 
counters by persons opening new accounts. 
Probate courts and attorneys have also been 
complimentary. 


“Progress casts a shadow’’: Current 
newspaper advertising of the Fiduciary 
Trust Company of New York is emphasiz- 
ing the importance of trust investment man- 
agement. Citing the destruction of values 
through obsolescence, the copy asserts that 
the trust company “is constantly seeking in- 
vestments which appear likely to enjoy the 
sunlight of progress.” 
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Property, Probate and Trust Law.—Editor’s Note. 


HE following is in response to the Edi- 

tor’s request for comments on Fernan- 
dez v. Wiener and United States v. Rompel, 
90 L. ed. Adv. Ops. 147 and 163, decided by 
the United States Supreme Court on Decem- 
ber 10, 1945, involving the validity of the 
1942 amendment to Section 811(e), I.R.C., 
as applied to a Louisiana and a Texas mari- 
tal community, respectively. The husband 
was the decedent in each case. 


The 1942 amendment provides for includ- 
ing in a decedent’s estate property 


“To the extent of the interest therein 
held as community property by the decedent 
and surviving spouse under the law of any 
State, Territory, or possession of the 
United States, or any foreign country, ex- 
cept such part thereof as may be shown to 
have been received as compensation for per- 
sonal services actually rendered by the sur- 
viving spouse or derived originally from 
such compensation or from separate proper- 
ty of the surviving spouse. In no case shall 
such interest included in the gross estate 
of the decedent be less than the value of 
such part of the community property as was 
subject to the decedent’s power of testa- 
mentary disposition.” 


The Court by unanimous decision (eight 
Justices, Mr. Justice Jackson not sitting) 
held that the entire community estate was 
to be included in the gross estate. The opin- 
ion, by Mr. Chief Justice Stone, proceeds 
upon grounds which are applicable only to 
the community property states. Mr. Justice 
Douglas (Mr. Justice Black joining) con- 
curred in a separate opinion whose tenor 
may be indicated by the following excerpt: 


“The Congress has not gone the full dis- 
tance here. It has not included in one estate 
all the property owned by husband and 
wife. ***” 


A recital of the constitutional objections. 
made to the tax by the taxpayers and by 
amici curiae, the Attorneys General of eight 
states! (all except Oklahoma and Hawaii, 
both 1945 converts to the community prop- 
erty system) would have only academic :in- 
terest. Not finding these arguments persua- 
sive, the Court upheld the tax upon the 
ground that, even admitting that the wife’s 
share was always hers, the cessation of the 
husband’s extensive powers of control, 
bringing for the first time the wife’s half of 
the community property into her full and 
exclusive possession and enjoyment, result- 
ed in such an accession to her rights and 
privileges in respect of the property as to 
constitute a taxable event. The Court, after 
pointing out that the estate tax was origin- 
ally regarded as a tax on transfers, says: 


“*** But the power of Congress to im- 
pose death taxes is not limited to the tax- 
ation of transfers at death. It extends to the 
creation, exercise, acquisition, or relinquish- 
ment of any power or legal privilege which 
is incident to the ownership of property, 
and when any of these is occasioned by 
death, it may as readily be the subject of 
the federal tax as the transfer of the prop- 
erty at death.***” 


Some Disturbing Language 


N this litigation the community property 

states had to assume the burden, particul- 
arly onerous before the present Court, of 
overturning an Act of Congress. While it is 
believed that the Court might have sus- 
tained the position of the community prop- 
érty states without overruling or casting 


'The amici curiae group was organized by the Honor- 
able Robert W. Kenny, Attorney General of California. 
It consisted of Arizona, California, Idaho, Louisiana, 
Nevada, New Mexico, Texas and Washington. 
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doubt upon any earlier decision, it was ap- 
parent that certain earlier cases? had laid 
down principles which, if the Court was dis- 
posed to sustain the present law, could plaus- 
ibly be extended to support that conclusion. 
Under these circumstances, it would have 
required an optimism somewhat extreme not 
to have discounted the decision in advance, 
to some extent at least. 


The actual result, therefore, unfortunate 
as it seems to the community property 
states to be, has occasioned less alarm than 
have certain expressions used by the Court 
in rendering its decision. In the Rompel 
case, the Court says: 


“The death of either the husband or the 
wife of the Texas community thus effects 
sufficient alteration in the spouses’ posses- 
sion and enjoyment and reciprocal powers 
of control and disposition of the community 
property as to warrant the imposition of 
an excise tax measured by the value of the 
entire community.” 

“Notably Tyler v. United States, 281 U. S. 497; United 
States v. Jacobs, 306 U. S. 363; Moffitt v. Kelly, 218 U. S. 
400. 
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In the Wiener case, the Court develops 
this idea more fully, stating that the wife’s 
death liberates her husband’s share from 
the restrictions which the existence of the 
community placed upon his control of the 
property, giving him the right to have his 
share separated from hers by partition and 
to hold it free of all controls. He obtains the 
power to give the property away, and it is 
intimated that the cessation of certain “per- 
sonal and psychological forces” which play 
a part in determining how community prop- 
erty shall be managed results in giving 
greater freedom to the husband in disposing 
of the share of the community property 
which is technically his. This redistribution 
of powers and the removal of restrictions 
upon power are deemed sufficient to consti- 
tute a taxable event as to the entire com- 
munity estate, even upon the wife’s death. 


What If Wife Dies First 


HESE expressions, constituting some- 

thing more than dicta, are explainable 
upon the basis of the arguments which the 
Court felt called upon to meet. The 1942 
amendment, it will be remembered, includes 
in the gross estate the interest “held as com- 
munity property by the decedent and sur- 
viving spouse,” with the exceptions stated. 
The attorneys for the taxpayers contended 
that the statute requires the entire com- 
munity estate to be included in the gross es- 
tate upon the death of the wife as well as on 
that of the husband. This result was thought 
to be constitutionally insupportable, because, 
no economic benefits being shifted in the 
former case, a taxable event is lacking. 
From this premise it was argued that the 
statute, a non-severable enactment invalid 
in fifty per cent of the cases to which it ap- 
plies, must fail in its entirety. 

The expressions from the Court’s opinion 
referred to above are in response to these 
contentions on the part of the taxpayers. 
Regarding this particular point, the Solici- 
tor General says in his brief in the Wiener 
case, page 55: 


“In the typical situation, such as is here 
involved, where the community property has 
been produced by the husband’s efforts, 
there is no problem of tracing. The whole 
is clearly to be included in the gross estate 
of the husband, if he dies first and if the 
wife dies first, only one-half will be included 
as before the 1942 amendments.” 


The present writer. is of the opinion that 
the Solicitor General is correct on this point. 





And further, it seems clear that the Chief 
Justice’s opinion contains nothing to the 
contrary. The Chief Justice was addressing 
himself to an argument which, assuming 
that Congress had levied a tax on the entire 
community estate at the death of either 
spouse, had drawn the conclusion that the 
power to levy so oppressive a tax does not 
exist. The Court accepted the taxpayers’ as- 
sumption and upheld the existence of the 
power. It did not say — the question was 
not before it — that the power had been 
exercised to its full extent. 


Congressional Intent 


HE reports of the Congressional com- 

L mittees which framed this legislation 
(1942-2 C.B. 401, 402, 674), and the co- 
ordinate provisions of Section 1000(d), 
I.R.C., added by the 1942 Act, relative to 
gifts of community property, make it clear 
that Congress regarded community prop- 
erty as in effect acquired by and belonging 
to the husband, the wife’s interest being 
treated as something in the nature of a fic- 
tion.*? This assumption, though without his- 
torical or legal justification, explains what 
Congress thought it was doing a conclu- 
sion not impaired by the fact that the 
Court sustained the result on the basis that 
Congress did something else. Congress 
sought to put the taxation of community 
property at the death of the husband on the 
same basis as property acquired during mar- 
riage in the common law states, that is, all 
of it becomes taxable at his death, except 
such part as is attributable to compensation 
for the wife’s services or to her separate 
property. Undoubtedly it was the intention 
of Congress that the exception as to “com- 
pensation for personal services actually ren- 
dered by the surviving spouse or derived 
See Report of the House Ways & Means Committee, 
quoted Note 12, Wiener case; also the following, not 
quoted by the Court, from the same context (1942-2 C.B. 
402): “Your committee seeks to remedy this situation by 
providing that such property is includible in the gross es- 
tate of the husband unless it can be shown to have been 
received as compensation for personal services actually 
rendered by the surviving wife or derived originally from 


such compensation or other separate property of the sur- 
Viving wife. ***’’ 

The Report of the Senate Finance Committee (1942-2 
C.B. 674) says the amendments ‘‘make due provision for 
the exclusion from the gross estate of that portion of the 
community property which is economically attributable 
to the survivor.”’ (Emphasis supplied.) 

The Court’s statement that “Save as the statute grants 
an exemption by such attribution *** the tax is laid with- 
out regard to the economic source of the community prop- 
erty” seems to indicate that only the statute is to be con- 
sidered, not Congressional declarations as to legislative 
intent—a result the more striking in that the Court 
quotes (footnote 12) excerpts from the report of the 
House Committee. 
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originally from such compensation” was 
sufficient in the normal case to exempt the 
community estate from taxation upon the 
wife’s death, except such part as is subject 
to her testamentary disposition. 


Admittedly, the expression “‘compensation 
for personal services actually rendered by 
the surviving spouse,” is not the clearest 
language that could have been used to effec- 
tuate that intent. But it is a sufficient basis 
upon which to predicate the exemption of 
the husband’s community half upon the 
wife’s death if the matter is approached 
with a willingness to look at the declared in- 
tent of Congress, and to consider the objec- 
tive it was trying to reach, namely, to elim- 
inate an alleged “preferential treatment” 
theretofore accorded to the community prop- 
erty states.* It is believed to be a fact, and 


*Actually, in eliminating the supposed “preferential 
treatment”’ in favor of the community property states, 
Congress established a discrimination against them. This 
results from the fact that under the community system, 
the wife has a testamentary power over part of the prep- 
erty accumulated during marriage, resulting in taxing the 
transfer of at least that part at her death. There is no 
corresponding levy in the common law states. If Congress 
should exercise the power conceded to it by the Court, to 
tax the whole of the community property at the wife’s 
death, the situation of the community property states 
would become quite intolerable. 
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one of significance, that to the present time 
the Treasury has not even suggested the 
possibility of taxing the entire community 
estate at the wife’s death. 


What Decisions Stand For 


HE following summarizes what seem to 
be the important conclusions to be 
drawn from these two decisions: 


(1) The entire community estate is tax- 
able at the husband’s death, except in so far 
as its acquisition may be traceable to the 
wife’s separate property or compensation 
for her services, excluding for this purpose 
any interest attributable to the wife solely 
by operation of the community property 
laws. 


(2) On the wife’s death, the community 
property will be part of her taxable estate 
to the extent she has the power to dispose 
of it by will.® 

(3) The Wiener and Rompel decisions are 
in terms broad enough to be applicable in 
all the community property states. It would 
be futile, in the present writer’s opinion, to 
hope for a more favorable ruling in a case 
involving any other state. 


(4) Nothing in these decisions suggests 
the likelihood, in the absence of Congres- 
sional action, of any reversal of rules now 
prevailing relative to taxation of community 
income. The acquiescence by Congress for 
some fifteen years in Poe v. Seaborn, 282 
U. S. 101, and its companion cases, thereby 
impliedly giving legislative approval to the 
principles established by those cases, should 


‘One-half, except in Nevada and New Mexico, where the 
wife, predeceasing the husband, has no power of disposi- 
tion of community property. In California, the one-half 
subject to the wife’s testamentary power is ‘limited to 
community property acquired since 1923 (McKay v. Laur- 
iston, 204 Cal. 557, 269 P. 519). 
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be an effective barrier to any attempt on 
the part of the Treasury to change the law 
by administrative order. (See Boehm vy. 
Commissioner, 90 L. ed. Adv. Ops. 96.) 


Re Gift Tax 


SPECULATIVE problem remains to be 
resolved. Regarding gift taxes, Section 
1000 (d), I.R.C., added in 1942, provides: 


“All gifts of property held as community 
property under the law of any State, Terri- 
tory, or possession of the United States, or 
any foreign country shall be considered to 
be the gifts of the husband except that gifts 
of such property as may be shown to have 
been received as compensation for personal 
services actually rendered by the wife or 
derived originally from such compensation 
or from separate property of the wife shall 
be considered to be gifts of the wife.” 


Now the gift tax is “imposed upon the 
transfer *** of property by gift” (1000(a), 
I.R.C.). If there is no transfer, there is no 
gift. The Treasury says (Reg. 108, Sec. 
86.2(c)) that even a division of community 
property between husband and wife consti- 
tutes a gift by the husband. In the light of 
the Wiener decision, it is difficult to find in 
any case a “transfer” by the husband of his 
wife’s half. 

When the gift tax case comes up, the Gov- 
ernment will not be helped — indeed, it may 
be embarrassed — by certain imponderable 
considerations which aided the decision in 
the Wiener case. Although in order to sus- 
tain the Court’s conclusion that Congress 
has power to tax the community estate at 
the wife’s death, it was necessary to lay 
emphasis on the nuisance value of her power 
while living to interfere with her husband’s 
management, this argument breaks down 
when we come to consider a transfer of 
property. The question then would seem to 
be, who, prior to the transfer, owned the 
property. Here “‘the precept that the wife is 
equal co-owner with her husband of com- 
munity property,” and the “personal and 
psychological forces” deriving from that 
precept, do not aid the conclusion required 
to sustain the gift tax law, namely, that the 
wife is not an owner of community prop- 
erty, and that the husband owns it all. 

Whether or not there is any merit in the 
particular questions raised above, it seems 
plain that in order to sustain the gift tax 
amendments affecting community property, 
reasons differing from, perhaps in some re- 
spects inconsistent with, those found suffi- 
cient to sustain the estate tax will have to 
be found. 





DOCTRINE OF CLIFFORD CASE 
Defined by New Regulations 


An analysis of these regulations and their effects on trusts in the 
future will be presented in the next issue in an article by Rollin Browne, 
former Chairman of the Tax Commission of the State of New York. 


—Editor’s Note. 


IX years ago the United States Supreme 

Court announced the doctrine that the 
income from a trust is taxable to the grant- 
or — although payable to someone else — if 
he retained such control of the trust as to 
be in effect the owner of the income. (Hel- 
vering v. Clifford, 309 U. S. 331). Because 
there are a number of factors in that case 
which in the aggregate resulted in taxing 
the grantor, a great deal of litigation en- 
sued as a consequence of the Treasury De- 
partment’s widespread application of the 
so-called Clifford doctrine — in many in- 
stances without success. Recognizing the 
confusion and uncertainty thus created in 
the minds of taxpayers and their attorneys, 
the Treasury recently promulgated regula- 
tions defining and specifying the factors 
which will lead to taxing the income to the 
grantor (T. D. 5488). Three broad tests 
have been established. Unless it is taxable 
to the spouse as alimony, the grantor will be 
taxable on the trust income: 


I. If the principal or the income will or 
may reasonably be expected to return to the 
grantor within 10 years from the creation 
of the trust, or 15 years if the income is or 
may be payable to a beneficiary other than 
a charitable, religious, etc. organization and 
the grantor (or spouse living with the 
grantor, or both) has the sole power to: 


a. vote or direct the voting of securities; 
or 

b. direct the investment or veto the pro- 
posed investment of the trust fund; or 

*. reacquire the principal by substituting 
other property. 


The terminating event need not be the ex- 
piration of a specific number of years but 
one that is the practical equivalent of an 
expiration date within the 10 or 15 year pe- 
riod; e.g. the death of a person whose life 
expectancy at the time of the creation of 
the trust is six years. Likewise, if reacqui- 
sition of the principal or income is depen- 
dent upon the grantor’s survival of an in- 
Substantial contingency; e.g. living three 
years. 


II. If, regardless of the duration of the 
trust, the grantor or any person not having 
a substantial adverse interest in the bene- 
ficial enjoyment of the principal or income 
has a power to determine or control the 
beneficial enjoyment thereof, as the case 
may be; excepting 


a. a power exercisable by will only, other 
than a power in the grantor to appoint 
income accumulated for such disposi- 
tion or accumulated in the discretion 
of the grantor or a person not having 
a substantial adverse interest therein; 


. a power to determine beneficial enjoy- 
ment of the principal or income if one 
or the other is irrevocably payable to 
charitable, etc. beneficiaries; 
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. a power, in the grantor or another per- 
son, to distribute, apply or accumulate 
income to or for a current beneficiary 
provided the withheld amounts are ul- 
timately paid to such beneficiary, and 
provided further that if the accumula- 
tions are payable with a distribution 
of principal they must be payable to 
the current income beneficiaries in 
shares irrevocably set forth in the 
trust. The share of a beneficiary who 
dies before distribution may be made 
payable to an alternate beneficiary 
other than the grantor or his estate, 
provided, however, that the date of 
distribution may reasonably be expect- 
ed to happen within the lifetime of the 
originally named beneficiary and the 
share is irrevocably specified in the in- 
strument. 


. a power in the grantor or another per- 
son to pay principal to or for a current 
income beneficiary, if the distribution 
is charged against that beneficiary’s 
share of the principal or if the power 
is limited by some reasonably definite 
external standard. Such a standard, to 
be spelled out in the trust instrument, 
must be based on the requirements and 
circumstances of the beneficiaries and 
must be enforceable by a court of 
equity. 


. a power to apportion income (by dis- 
tribution or accumulation) to or within 
a class of beneficiaries, provided that 
it is exercisable solely by a trustee who 
is not the grantor or spouse living 
with the grantor, and provided further 
that the exercise of the power is not 
subject to the approval of anyone and 
is limited by “some reasonably definite 
external standard ;” e.g. a provision for 
payment of such amounts as the trus- 
tee shall deem wise in the exercise of 
honest discretion or in the best inter- 
ests of the beneficiaries does not satis- 
fy the external standard test; nor may 
a trustee be empowered to add or elim- 
inate income beneficiaries (but may 
add after-born children). 


. a power affecting income for a period 
beginning more than 10 years from the 
date of the transfer (or 15 years as 
under Paragraph I above). 


. a power exercisable by another person, 
the trustee, or the grantor acting as 
trustee, to use the income for the sup- 
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port of a beneficiary whom the grantor 
is legally obligated to support, except 
to the extent that the income is actual- 
ly so used. 


. a power to allocate receipts as between 
principal and income. 


III. If, regardless of the duration of the 
trust, administrative control — under the 
terms of the trust or in its operation — is 
exercisable primarily for the benefit of the 
grantor; e.g.: 


a. a power, exercisable by the grantor or 
any person not having a substantial ad- 
verse interest therein, which enables 
the grantor or any person to buy, ex- 
change or otherwise deal with the prin- 
cipal or income for less than an ade- 
quate and full consideration in money 
or money’s worth. 


. a power, exercisable by the grantor or 
spouse living with grantor, or both, or 
exercisable by any other person in a 
nonfiduciary capacity, which enables 
the grantor to borrow principal or in- 
come. If such power is exercised by 
another person in a fiduciary capacity, 
the grantor will be taxable if he has 
not completely repaid the loan, plus any 
interest, before the beginning of the 
taxable year. 


c. any of the powers enumerated in I a, 
b and ce above, if exercisable by any 
person in a nonfiduciary capacity. 


(Note: A power exercisable by a person 
as trustee is presumed to be exercisable in 
a fiduciary capacity primarily in the inter- 
ests of the beneficiaries, while a power not 
exercisable by a person as trustee is pre- 
sumed to be exercisable in a nonfiduciary 
capacity. Both presumptions may be rebut- 
ted.) 


The amended regulations state that they 
are not determinative of the taxability of 
trust income for taxable years beginning 
prior to January 1, 1946. Shortly after their 
promulgation, however, Mim. 5968 was is- 
sued, declaring that, in cases not yet finally 
determined for prior years, the Bureau will 
not assert liability of the grantor if the in- 
come would not be taxable to him under the 
amendments and if no inconsistent claims 
prejudicial to the Government are alleged 
by the trustees or beneficiaries. 
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R. TUTT’S creator, Arthur C. Train, 
left a will which is a disappointment 
to one who has read of the exploits of this 
renowned fictional lawyer. One expected to 
find in Mr. Train’s will some of the human 
interest appeal which characterized the ad- 
ventures of Ephraim Tutt, but the docu- 
ment — which leaves nothing to be desired 
from a legal standpoint — is most prosaic. 
The noted novelist — who at one time was 
assistant district attorney of New York 
County — disposed of family portraits and 
silver after Mrs. Train’s death among their 
children in rotating order so that each child 
is the first named recipient of specific ar- 
ticles, with the others taking in the event 
the named legatee is predeceased. After cash 
bequests of $5,000 to his widow and $1,000 
to three stepchildren, Mr. Train directed 
that the residue of his estate be divided into 
as many parts as he left surviving children 
or the issue (collectively) of a deceased 
child. The shares of two daughters are left 
outright as is one son’s upon attaining age 
30. The share of the other son is placed in 
trust with a son-in-law and The New York 
Trust Company—also named as executors— 
to pay the income to him and his wife during 
their joint lives and to the survivor, with 
the principal passing on their deaths to their 
issue. A similar trust is established for an- 
other daughter and her husband. The fiduci- 
aries are granted broad powers, to be con- 
strued “in the broadest possible manner.” 
* * * 


. RAE HICKOK, co-founder and presi- 

dent of the Hickok Manufacturing Co., 
one of the world’s largest producers of men’s 
accessories, gave his wife his personal ef- 
fects, residence and $2,500, leaving the resi- 
due of his estate in trust to his two sons and 
Lincoln Rochester (N. Y.) Trust Co., to be 
divided into two parts. Trust A is to equal 
Mrs. Hickok’s intestate share and she is to 
receive the income therefrom. If the income 
should be less than $10,000 in any year, the 
difference is to be made up out of the income 
from Trust B. The rest of the latter income 
during the wife’s life and the income from 
both trusts after her death is to be paid to 
their children. If the income is insufficient 
to provide properly for Mrs. Hickok’s care, 
support and maintenance “according to the 
standard of living to which she was accus- 
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Where There’s A Will... 
“Mr. Tutt” Appoints a Trust Company 


tomed prior to my death,” the trustees are 
authorized to advance her the necessary 
sums from Trust A until exhausted, then 
from Trust B. The trustees are also author- 
ized to advance Trust B principal to either 
of the children or any of their issue who 
require financial assistance. After the wife’s 
death, but not less than ten years after Mr. 
Hickok’s death, the sons may elect to termin- 
ate the trust in which event the principal 
will be paid to them or their issue. The will 
expresses a desire that the trustees retain 
the testator’s stock in his company regard- 
less of the proportion which such stock 
represents of the total trust funds. If there 
are only two trustees acting at any time, 
the stock is to be voted by the son or the wife. 
The trustees are also designated executors. 
* * * 
ILTON S. HERSHEY, founder of the 
well known chocolate company bear- 
ing his name, bequeathed his stock in the 
Hershey Trust Company in trust for the 
Hershey Industrial School for orphan boys 
which he founded and endowed with $60,- 
000,000. The rest of his estate is placed in 
trust with the trust company to pay the in- 
come to the local school district “to relieve 
the tax burden for the maintenance of the 
public schools.” The preamble of Mr. Her- 
shey’s will contains an unusual provision 
citing the Pennsylvania statute invalidating 
charitable bequests made less than thirty 
days before the testator’s death, and de- 
claring that if he should die within that pe- 
riod, a will executed in 1909 should be given 
effect. 
* * * 
RUMAN H. NEWBERRY, formerly 
Secretary of the Navy and United States 
Senator from Michigan, made cash bequests 
aggregating $280,000 to members of his 
family, employees and various churches. The 
rest of the estate was left to his two sons 
and Detroit Trust Company as trustees :— 
two-thirds in trust for the equal life use and 
benefit of the sons, with principal on their 
death to their respective issue, and one- 
third in trust for the life use and benefit of 
a daughter, with remainder over at her 
death. The trustees are given full discre- 
tionary powers in the management, contro! 
and operation of the trusts. The sons and the 
trust company were also named as executors. 





ENTERPRISE NEEDS A TWO-WAY CONCOURSE 


Five Years of A.N.A. Opinion Research 


PAUL S. ELLISON 
of Sylvania Electric Products Inc.; Vice Chairman, Association of National Advertisers 


| 7 E have truly arrived at a time of so- 
cialization of the public’s interest in 
business. We have come into a period when 
the public in fact determines whether we 
shall continue to hold a franchise to do busi- 
ness. 

Especially during the past few war years 
the public’s horizons have broadened and 
ordinary folk have come to have opinions on 
a variety of subjects which once they 
thought concerned them not at all. The peo- 
ple have become less isolationalist, not only 
in principle but in the scope and sweep of 
their interests. 

We have gotten tremendous acceptance 
for our trade-marked goods. Surveys reflect 
that more than 85% of our fellow country- 
men have faith and confidence in our na- 
tionally-advertised products. There are lit- 
erally more people in the United States who 
vote for Coca Cola or Campbell’s soups every 
week than the number who elect a President 
once in four years. 

But apparently it is not enough for the 
common man that American industry brings 
him better and better products at ever lower 
prices. We have lately begun to realize that, 
in order to perpetuate the kind of economy 
in which we can advertise and sell our goods 
and services, we must win widespread public 
acceptance also for the institutions behind 
the products and for the system which per- 
mits an honest, efficient and public-spirited 
institution to grow big and often prosper- 
ous. 

This flow of information from the people 
(via opinion research) enables us to deter- 
mine what our publics know and don’t know; 
Wherein they are misinformed; why they 
think and feel the way they do; what media 
can best reach them; who are their leaders, 
what words, symbols and causes appeal to 
them or antagonize them? Where is the area 
of agreement between their view and our 
own? | 

We must then put our messages in easy- 
to-grasp, quickly-assimilable form by the 
use of advertising methods. Never before 
did so many need to know so much. If we are 
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to be heard above the din of the multitudin- 
ous voices (radio, magazines, newspaper 
columnist, newsletters, labor press, house 
organs, association bulletins) we cannot af- 
ford to leave our audiences wondering what 
our message has to do with them. We need 
messages which will inspire a good public 
opinion and confidence in the social value of 
our enterprises. 

The task is too great for the special ef- 
forts of relatively few businesses; some- 
thing needs to be done by every business, 
big or small. Public opinion and emotion 
never go far wrong if the people know all 
sides of a question. : 

The job symbol is the most potent public 
relations theme today, our surveys indicate. 
Every industrial concern that is doing its 
best to provide the maximum number of jobs 
should let people — particularly those in its 
own community — know about its good mo- 
tives and its future plans. 

Because business management tradition- 
ally has had to think in terms of specifics — 
products, dividends, wages, credit — we 
have, I sometimes think, overemphasized the 
means by which we contribute to a better 
life for all. On the other hand, the politician 
— who has to be a public relations man to 
survive — always stresses the ends or the 
objectives social security, full employ- 
ment, the guaranteed annual wage and so on. 
Too often he is quite blithely unconcerned 
about the means by which we reach these 
promised lands. 

An intelligent informational program on 
these topics will do more than win confidence 
and good sentiment, it will also give people 
a faith in their own future which cannot 
help but reflect itself in your sales figures. 

The tide of public opinion is now running 
with us instead of against us. But industry 
is still most vulnerable on two counts (1) in 
its human relationships and (2) widespread 
public misunderstanding about corporate 
profits. The vast majority of the people sug- 
gest to industry, by means of our surveys, 
that treatment of labor, wages, and working 
conditions are the most important factors in 
winning public good will. We must increas- 
ingly recognize that industry is not a thing 
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apart from the feelings, the problems, the 
aspirations of individual human beings. 

Direct contact with many of the publics 
on which we depend is impossible. There- 
fore, advertising must play a leading role, 
advertising that renders a maximum of 
helpful service to readers and listeners. 

On the subject of profits, people have no 
realization at all of the fact that for every 
dollar American industry pays to its owners 
— the stockholders — eight dollars are paid 
to wage-earners. Adverse attitudes toward 
business stem not only from lack of informa- 
tion but often from misinformation. Misin- 
formation because labor groups continually 
point up the large increase in corporate 
profits before taxes. 

Much has been done of late in the way of 
annual report advertisements explaining 
the profit situation of big business in gen- 
eral, such as the stimulating series of Inter- 
national Harvester. Much of what has been 
done is excellent. But apparently the role of 
the stockholders’ investment still does not 
receive enough dramatization. There is still 
too little realization that now we are all in it 





TRUSTS and ESTATES—February 1946 


together. Financial statements and the fi- 
nancial side of annual reports are even yet 
too often on the basis of balance-sheet and 
profit-and-loss figures unintelligible to the 
employee or public — a hangover from the 
days when they were designed only for the 
financially sophisticated and the large stock- 
holder. 


S.E.C. Reports on Profits 


The Securities and Exchange Commission 
last month issued Part I of a series of five 
reports on 1943 and 1944 profits and oper- 
ations of American listed corporations. This 
instalment, which covers 25 industry groups, 
reports net sales of 256 corporations at 
$15,310,055,000 in 1944; costs and operating 
expenses at $13,977,159,000. Net profit before 
income taxes was $1,305,217,000, representing 
8.5% of sales. Net profit after income taxes 
amounted to $491,210,000, or 3.2% of sales. 
This profit was equivalent to 10.4% of net 
worth of $4,700,879,000 at the beginning of 
1944. 
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STOCKHOLDER RELATIONS 


Administrative Set-Up for Closer Liaison 


S. C. GALE 
Vice President and Director of Advertising, General Mills 


N our company the No. 1 responsibility 

to and for the stockholders has been as- 
sumed by the Chairman of the Board of Di- 
rectors. He has called himself the “personal 
ambassador of the stockholders to the man- 
agement.” He has stated, “it is his duty, on 
behalf of the Board, to interpret manage- 
ment to the owners of the company, that is, 
to the stockholders and, in effect, to be their 
active and direct representative in the af- 
fairs of the company which they own.” 


There are many ways by which our com- 
pany seeks a closer and more understanding 
relationship with its stockholders. Every 
new stockholder receives a personal letter 
from the President and is offered a gift 
package of the principal household products 
of the company. Every stockholder selling 
his holdings is written a personal letter by 
the President, to which most of them reply, 
expressing continued interest in the com- 
pany and the desire to become stockholders 
again at some propitious time. Every stock- 
holder sending in a proxy receives a “thank 
you” letter from the President. The Chair- 
man of the Board and the President write to 
the stockholders on other important devel- 
opments, the Chairman in particular send- 
ing personal notes to the stockholders, ex- 
plaining any major management changes. 


The principal company house organ goes 
to all stockholders and carries special edi- 
torial messages from the Chairman of the 
Board of Directors, or the President. In 
common with an increasing number of cor- 
porations, we have attempted each succeed- 
ing year to make the annual report more in- 
teresting, informative and readable. Pos- 
sibly most significant and unusual in our 
operations was the practice during the three 
pre-war years of holding annual stockhold- 
ers’ meetings in principal centers through- 
out the country, where the Chairman of the 
Board personally explained the company 
operations and accomplishments, asking for 
questions and comments. It is hoped that 
they can be resumed, because, in common 
with most companies, very few stockholders 
can or will attend the annual meeting of the 
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company, and this seems to be the most 
practical way to establish first-hand contact. 
For the last two pre-war years special films 
were prepared, graphically and simply pre- 
senting the most significant phases of the 
annual report. 


It is the hope of our company to expand 
the number of our stockholders, as we feel 
that the larger the number of American 
families who are direct owners in American 
business, the firmer is the foundation for all 
private business in this country. The recent 
three-way split of the common stock of our 
company is one evidence of this objective. 
To make our company and its accomplish- 
ments better known to the public we have 
published, in national magazines and certain 
other journals, a simple pictorial represen- 
tation of our annual report as a part of our 
over-all company advertising program. 
Through other phases of our Public Service 
activity we are attempting to make our com- 
pany better known to various groups includ- 
ing our own employees, -with the hope that 
a larger and larger number may become 
owners as the years go by. Recognizing that 
Public Service is an integral part of the re- 
sponsibility of management, our Depart- 
ment of Public Services is now responsible 
to the President through the Vice President 
in charge of consumer and public activities. 


Certainly employees and stockholders are 
the two groups of the public which should 
have the greatest interest in and under- 
standing of any corporation. There seems 
also to be a definite tendency toward closer 
integration of advertising and public rela- 
tions, including stockholder relations. As the 
number of stockholders among our popula- 
tion expands, the importance of these rela- 
tions increases and it will become more and 
more difficult to draw a line between the ad- 
vertising function and the function of stock- 
holder relations. With growing recognition 
of the importance of an informed and un- 
derstanding public, the necessity of the 


‘proper administrative set-up and correla- 


tion of activities contacting the various sec- 
tions of that public becomes clearer and 
clearer. 
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UNIVERSITY - INDUSTRY TRAINING PLAN 


A. C. SEYFARTH 
Advertising Manager, International Harvester Co., Chicago 


UNIVERSITY of Chicago vice presi- 

dent recently said that the interest 
which industry is taking in broader training 
programs for its employees is probably the 
greatest educational movement under way 
in this country. 

We began with apprentice training 
courses nearly 40 years ago, following with 
on-the-job training, upgrading courses for 
minor supervisory employes, and foremen’s 
training courses. Harvester being an old or- 
ganization, and for many years limiting it- 
self to the farm equipment business, could 
rely on men of long experience to train 
younger employes by word of mouth. 


But today we are also in the sharply com- 
petitive motor truck, industrial power, and 
refrigeration fields. Quicker and broader 
and more professional methods of training 
reaching all departments must be adopted if 
we are to advance our position. So our first 
step was a new setup—a staff group to di- 
rect all education and training within the 
company. The objectives are basic in all in- 
dustrial training programs: 


(1) To make better employes, with a 
more comprehensive understanding of the 
business as a whole, our practices and our 
policies. 

(2) To educate employes in “job content” 
subjects; to make them more skilled and ef- 
ficient in their own particular work. 


(3) To give employes better understand- 
ing of the relationship between their jobs 
and the jobs of other company employes. 

Training facilities, set up in a central 
school for key personnel, will be supple- 
mented by local training at sales branches 
and factories. 

Fortunately, there are more highly quali- 
fied training experts today than ever before. 
We can thank the armed forces for this. But 
instead of employing one or two qualified 
educators, the Harvester Company has em- 
ployed an entire university staff. Discus- 
sions with the University of Chicago result- 
ed in an agreement which makes our pro- 
gram a cooperative effort. We are making a 
grant of $125,000 to the University to cover 
a 5-year cooperative program. The Univer- 


In address at annual meeting of Association of Na- 
tional Advertisers. 


sity is not interested in supplying educators 
for training activities, but it is vitally in- 
terested in educational methods. Our pro- 
gram offered an unusual opportunity to 
study and develop such methods. 

The University is adding to its faculty a 
full-time director of the cooperative project 
who will have the assistance of a special 
committee of faculty members including the 
Dean of the Division of Social Sciences, the 
Dean of the School of Business, the Dean of 
the University College, Chairman of the De- 
partment of Education, Director of Busi- 
ness Studies of the School of Business, and 
the Director of the Audio-Visual Education 
Center. 

The University will help in formulation of 
objectives, the development of instructional 
methods, and the measurement of achieve- 
ment. Under our agreement the University 
will interview, test, and measure the capaci- 
ties of the employes participating. Students 
will be examined when they enter and when 
they leave the school. These examinations 
will tell us the degree of penetration and 
whether or not our procedures are correct. 
Further, they will spotlight personnel whose 
ability indicates that they should go far in 
our organization. 

Initial emphasis is placed on sales train- 
ing because of the belief that our post-war 
essential is not so much a production job as 
it is a sales job. American production was 
an outstanding success during the war, 
partly because factory training has been a 
long established policy. Today such training 
must be extended to sales personnel, because 
sales must move goods off the production 
line if there are to be jobs for all. 

Future plans call for the development at a 
central point of facilities to house all Com- 
pany educational and research activities. 
This center will be located on the outskirts 
of Chicago, possibly near Hinsdale, where 
we have a large experimental farm. There 
will be a central school building with dormi- 
tories, commons, and recreational facilities, 
together with laboratories devoted to manu- 
facturing and engineering research. With 
our 400-acre experimental farm close at 
hand, there will be ample opportunity for 
intensive study of product application. It 
will be truly a center of education and re- 
search. 





Income and Ability to Pay 


Probably a majority of all the corporation 
income tax returns ever made in this country 
have shown that the company reporting had 
made no net income in the tax year covered 
by the report. Certainly that is the case with 
respect to the more than 12 million returns 
made in the 30 years from 1913 through 1942, 
and represented in the diagram. The heavily 


CORPORATION 
INCOME TAX RETURNS 


ING NET INCOME 


shaded area in the lower part of the diagram 
represents the returns of companies reporting 
net income, while the more lightly shaded up- 
per area represents the returns of companies 
reporting no net income. The returns report- 
ing no net income are slightly more numer- 
ous than those reporting net income. 

All corporations operating for a profit are 
required to file income tax returns, and these 
are undoubtedly the most accurate and in- 
clusive reports on the results of business oper- 
ations that we have. They are compiled by 
the Treasury Department, and published in 
Statistics of Income. The most recent year for 
which data are now available is 1942. These 
figures have special significance just now be- 
cause we are discussing ability to pay as a 
factor in determining wage rates. The income 
tax returns show that ability to pay varies 
widely from year to year, and that a seriously 
large proportion of our business concerns suf- 
fer from chronic inability to earn any margin 
of net income. 

From 1913 through 1920 the returns re- 
porting that net income had been earned were 
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about 60 per cent of all those filed, but in the 
depression year of 1921 the returns which re- 
ported net income were only 48 per cent of all 
those filed. During the entire period of 30 years 
the highest proportion of returns reporting net 
income was reached in 1917 at the level of 
66 per cent. That means that under the ex- 
ceptionally active business conditions of war, 
when business incomes were greater than they 
had ever been previously, not quite two out of 
every three companies were able to make any 
net income. 

At the other extreme is the year 1932 in 
the Great Depression. In that year 16 per cent, 
or one firm in six, reported having earned 
net income, The new proposals for fact finding 
contemplate that appointees of the government 
shall recommend how the proceeds of industry 
shall be divided among the owners, the man- 
agers, the employees, and the customers. Be- 
fore the enactment of legislation carrying 
such provisions, those who advocate them 
should reflect on the fact that competitive bus- 
iness is both a profit and a loss activity. Un- 
der the most favorable of conditions four out 
of each six corporations can report net -in- 
come. Under the most unfavorable conditions 
only one out of each six corporations can re- 
port net income. 


From Cleveland Trust Co. Business Bulletin, Jan. 
15, 1946. 





Missouri’‘s 
Largest Fiduciary 


This company engages only 
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Fair Profit by Big and 
Small Business? 


A majority of the public believe that, while 
most small businessmen are taking a fair 
profit, most big businessmen are making more 
than a fair profit, according to the National 
Opinion Research Center, University of Den- 
ver. The recent nation-wide cross-section poll 
of civilian adults in all walks of life asked: 

“From what you’ve heard, at the present 
time do most businessmen make about what 
you’d consider a fair profit, or do they make 
less than a fair profit or more than a fair 
profit ?” 

Big Small 
Businessmen Businessmen 
0 Se 29% 54% 
Less : : 3 28 
More _____ 58 10 
Undecided ai 10 8 


Another question asked on the same NORC 
survey shows that a 57% majority of the pub- 
lic in this country believe that the government 
should decide what is a fair profit for big bus- 
inessmen. A plurality of 46% feel that the 
government should decide what is a fair profit 
for small businessmen. 

A majority of only one population group — 
the wealthy — think that the big business- 
men are now making a fair profit. A 49% 
plurality of middle class businessmen think 
that big businessmen are making more than 
a fair profit; businessmen classed as wealthy 
and prosperous are evenly divided — 42% 
say fair and 42% say more than fair. The 
largest percentage replying “more than fair” 
come from the less privileged groups econom- 
ically and occupationally — manual and fac- 
tory workers (66%), skilled workers (649%), 
the poor (62%), and protective and personal 
service workers (61%). 

Most small businessmen are now making a 
fair profit, according to almost all the popula- 
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tion groups studied. The largest majority — 
62% — of this opinion is expressed by middle 
class businessmen themselves, with 61% of 
wealthy and prosperous businessmen in agree- 
ment. 


This scientific survey (2533 confidential in- 
terviews) sampled a typical miniature of the 
population of the United States with the proper 
proportion — in each geographical section - 
of rich and poor, young and old, men and wo- 
men, various minority groups, the residents 
of urban, town, and rural areas. 

Labor should have more to say than big 
business about future legislation in this coun- 
try, says the public by a 2-to-1 vote in another 
recent “Center” survey, which shows that 48%, 
would like to see labor have the most to say 
about laws passed during the next year or two, 
and only 22% would like to see big business 
have the most to say. Another 23 reply 
“Both the same” or “Neither,” and 7° are un- 
decided. 


Economic and occupational background again 
make a great difference in how people feel on 
this question: for example, 75% of the wealthy 
but only 8% of the poor think that big bus- 
iness should have the most to say about laws 
to be passed in the next few years. Occupa- 
tionally, 67% of businessmen classed as 
wealthy and prosperous but only 28°7 of mid- 
dle-class businessmen would like to see big 
business determine the course of future legis- 
lation in this country. 


The 48% plurality who said they would like 
to see labor have the most to say about 
legislation for the next year or two gave the 
following reasons: 


because labor represents the majority of 
the people — the common man — 10%; 


labor will get the best wages and working 
conditions and will put more people to work, 
10%; 

labor understands workers’ problems best, 
9%; 

up to now most laws have favored business 
and it is now labor’s turn, 9%; 


big business is dependent on labor for its 
existence, 8%. 


The 22% minority who answered “big bus- 
iness” reasoned: 


big business is smarter than labor and better 
qualified for leadership, 7%; 


big business can do most to provide jobs and 
prosperity and prevent strikes, 7°: ; 


big business should have a chance to get us 
out of the present bad situation resulting from 
too much labor influence, 5%; 


labor could not exist without big business, 
big business is fairer, or labor is too commun- 
istic, 5%. 





DIVIDEND PAYMENTS OF COMMON STOCKS LISTED ON THE 
NEW YORK STOCK EXCHANGE—1945 


Number Paying 
Cash Dividends 
Industry 1944 1945 


No. of Issues 


Listed 
Dividends 


(12-31-45) 
Number 
Paying 
Increased 
Number 
Dividends 
Number 
Paying 
Reduced 
Dividends 


Amusement $ 

Automotive 

Aviation ____.. 

Building 

Bus. & Office ‘Equip. 

Chemical ; 

Electrical Equipment 

Farm Machinery _.. 

Finance 

Food 

Garment Mfrs. 

Leather 

Machinery & Metal 

Mining - 

Paper & Publishing 

Petroleum 

Railroad _. 

Retail Merchandising 

Rubber __ 

Shipbuilding & ‘Oper. 

Steel, Iron & Coke. 

Textiles 

Tobacco __. 

All Public Utilities 

U.S. Co.’s Operating 
Abroad 5 

Foreign Companies 4 

Other Companies _. 2 


—_ 
Ww 


Pr RPNOKFOAOTEN ADF KR OAOTWNANKH Ds lO 


Estimated 
Aggregate Amount of 
Dividend Payments 
_— a 


26,513 
202,819 
44,048 
20,568 
18,604 
234,965 
64,909 
24,724 
47,336 
124,934 
2,760 
11,317 
80,462 
86,493 
15,417 
284,832 
204,716 
125,009 
16,219 
10,192 
99,650 
18,181 
55,809 
309,803 


40,698 
59,244 
8,550 


Total saat, 3% y 114* $2,238,772 


*Payments were reduced on 107 issues and eliminated or deferred on 7 issues. 


From “The Exchange, 


$ 


28,693 
201,111 
36,287 
22,745 
17,514 
237,553 
69,689 
24,203 
54,972 
130,443 
2,923 
11,434 
81,693 
84,622 
16,312 
284,118 
205,971 
129,292 
17,869 
9,956 
98,031 
21,460 
56,339 
317,824 


41,510 
61,352 
10,811 


$2,274,727 


Per 
Cent 
Change 


+ 8.2 
— 0.8 
—17.6 


4 2.6 


+ 2.0 
4+ 3.6 
426.4 


+ 1.6 


” Jan. 1946 
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Effect of Debt Management and 
Interest Rates on Stock Prices and 
Government Spending 


The problems involved in arranging the pub- 
lic debt so as to minimize the burden on the 
public, prevent undue interference with central 
banking policies and create as few economic 
maladjustments as possible are discussed in a 
pamphlet, “Debt Management and _ Interest 
Rates,” recently issued by Bankers Trust Com- 
pany of NewYork. Written by J. H. Riddle, 
vice president in charge of the bank’s eco- 
nomic department, the pamphlet emphasizes 
that the present Treasury policy forces a 
downward trend in interest rates which, with 
an expanding volume of credit, exerts an in- 
flationary pressure on stocks, real estate and 
other prices. 

Instead of refunding the short debt into 
longer maturities, according to traditional con- 
cepts of sound debt management, the present 
policy of the Treasury is headed in the op- 
posite direction, i.e., toward the gradual con- 
version of the debt into short maturities, states 
Mr. Riddle. “Originally, this monetary policy 
was designed to stabilize the interest rate 
structure that was fixed soon after the begin- 
ning of the war. As it has worked out, how- 
ever, this policy has resulted in a further 
lowering of rates.” 
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“If the Treasury’s present policies remain 
unchanged there is little doubt that the down- 
ward trend in interest rates will continue. *** 
This pressure on rates is, of course, not limited 
to Government securities because the same 
influence affects all types of securities. It per- 
mits corporations to borrow at lower and lower 
rates. Furthermore, the declining level of 
rates and expanding volume of credit causes 
surplus funds to flow over into equities, real 
estate, or anything else which promises a bet- 
ter return, thereby extending the inflationary 
pressure to those other fields. Low rates exert 
a strong upward influence on stock prices be- 
cause there is a tendency for yields on stocks 
and bonds to move in the same general direc- 
tion. 

“By all the tests of experience, one prime 
objective of debt management should be to 
get as much of the debt as possible into the 
hands of the public and out of the commercial 
banks, thereby reducing the present inflated 
level of bank deposits. That means refunding 
maturing obligations into the type of secur- 
ities that will be taken by the investing public. 
Substantial amounts of investment funds are 
accumulated each year by life insurance com- 
panies, savings banks, trust accounts and other 
institutional investors. A sound refunding pol- 
icy on the part of the Treasury would make 
use of these savings in order to distribute the 
debt.” 
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For generations, the Shawmut Bank has been 
an outstanding New England institution. It 
is well qualified to provide ancillary admin- 
istration and act as the representative of your 
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PERSONNEL CHANGES IN TRUST INSTITUTIONS 


ARIZONA 


Tucson—Frank M. Votaw, formerly assistant 
trust officer of the Title Guarantee & Trust 
Co. of New York prior to his service the past 
three years in the U. S. Navy as lieutenant- 
commander, has joined the trust department 
staff of the VALLEY NATIONAL BANK. 


CALIFORNIA, 


Los Angeles—F. K. Pollitt was elected treas- 
urer of the CALIFORNIA TRUST CO. to suc- 
ceed the late D. L. Wyland. He has been with 
the company since 1929, and since 1942 has 
been assistant secretary and assistant man- 
ager of the corporate trust department. 


Los Angeles—At CITIZENS NATIONAL 
TRUST & SAVINGS BANK, John R. Christie 
was promoted to director of public relations 
and advertising. 


San Francisco—L. E. Townsend, in charge 
of advertising and publicity, advanced from 
assistant vice president at BANK OF AMER- 
ICA; A. K. Falch from assistant trust officer 
to trust officer at the Fresno branch; J. J. 
Madigan from assistant trust officer to trust 
officer at the Chico branch. 


San Franciseoo—BANK OF CALIFORNIA 
promoted S. Vilas Beckwith from assistant 
trust officer to trust officer; Arthur W. 
Schiefer from assistant cashier in charge of in- 
vestments to assistant vice president. 


San Francisco—Charles Pratt, Jr., in the 
business development department of the 
CROCKER FIRST NATIONAL BANK, was 
promoted from assistant vice president to vice 
president, while Arthur Merkt, in charge of 
investment analysis, was made an assistant 
trust officer. 


CONNECTICUT 


Hartford—Recent changes at the HART- 
FORD NATIONAL BANK & TRUST CO. are 
as follows: John H. McBride appointed trust 
officer; James J. Devlin and Harley E. Brain- 
ard advanced from assistant secretaries to 
assistant trust officers. (Correction of last 
month’s report in which some of the announce- 
ments were of changes made a considerable 
time ago.) 


Hartford—William C. Fenniman, PHOENIX 
STATE BANK & TRUST CO., was promoted 
from associate trust officer to trust officer. 


New Haven—Miss Grace E. Bourne, trust 
officer, was given the new title of assistant 
vice president and trust officer at the FIRST 
NATIONAL BANK & TRUST CO.; Dean C. 
Texida and Phelps Lewis were advanced from 
assistant trust officers to trust officers; Paul 
C. Benson and Chester G. Eliason made as- 
sistant trust officers. 


New Haven—SECOND NATIONAL BANK 
elected Frederic E. Hudson executive vice 
president; Elton T. Perkins and Charles G. 
Lewis, formerly trust officers, elected vice 
presidents; George O. Nye advanced from as- 
sistant trust officer in charge of real estate 
to trust officer. 


New Haven—Clifford E. Smith, vice pres- 
ident of the TRADESMANS NATIONAL 
BANK, succeeds H. Marshall Kirkman as pres- 
ident of that institution. 


Stamford—John L. Parry, formerly execu- 
tive vice president, FIDELITY TITLE & 
TRUST CO., succeeds the late Edward N. Fast 
as president. Fred Greenwood was elected 
executive vice president. 


DELAWARE 


Wilmington—Recent changes at the SECUR- 
ITY TRUST CO. are as follows: H. J. Ellison, 
vice president in charge of the trust depart- 
ment, elected chairman of the board; Edwin 
P. Neilan returned from service and elected 
vice president, secretary and a director as re- 
ported last month; J. P. Wortz promoted from 
associate trust officer to trust officer; I, A. 
Pruitt made assistant secretary in addition to 
assistant trust officer. The retirement of Henry 
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Trust Institution Executives Recently Elected to New Posts 


DANIEL W. BELL DAVID R. CALHOUN, JR. ROBERT CUTLER 
American Security & Trust Co. St. Louis Union Trust Co. Old Colony Trust Co. 
Washington, D. C. St. Louis Boston 


HARRY H. POND RICHARD G. STOCKTON DE WITT HUBBELL 
Plainfield Trust Co. Wachovia Bank & Trust Co. Plainfield Trust Co. 
Plainfield, N. J. Winston-Salem Plainfield, N. J. 


STEVE H. BOMAR ARTHUR T. LEONARD JAMES C. SHELOR 
Trust Company of Georgia City National Bank & Trust Co. Trust Company of Georgia 
Atlanta Chicago Atlanta 





S. Townsend, assistant trust officer and as- 
sistant secretary, who had been associated 
with the Security Trust for 42 years, was also 
announced. 


DISTRICT OF COLUMBIA 


Washington—Daniel W. Bell, formerly Un- 
der Secretary of Treasury of the United States 
was elected president and a director of the 
AMERICAN SECURITY & TRUST CO. In 
1911 Mr. Bell entered the Treasury Depart- 
ment as a stenographer and bookkeeper, and 
continued up the ladder in the department un- 
til he was appointed in 1940 by President 
Roosevelt to be Under Secretary of the Treas- 
ury. He was graduated from National Uni- 
versity Law School in 1924. Corcoran Thom, 
whom Mr. Bell succeeds as president, was 
elected to the new office of chairman of the 
board of directors. 


Washington — At RIGGS NATIONAL 
BANK, H. G. Hoskinson advanced from vice 
president to senior vice president; Frederick 
L. Church, Jr., to assistant trust officer. 


Washington—The following promotions were 
recently announced at UNION TRUST CO.: J. 
Wesley Clampitt, Jr., from trust officer to vice 
president and a director; Willard G. McGraw 
from first assistant trust officer to trust offi- 
cer; Melville W. Stewart appointed assistant 
trust officer, and August E. Henze named as- 
sistant trust investment officer. 


FLORIDA 


Miami Beach—Frank Smathers, Jr., ad- 
vanced from trust officer to vice president and 
trust officer and was elected a director at the 
MIAMI BEACH FIRST NATIONAL BANK; 
E. Paul Sutton also elected a vice president 
and trust officer. 


GEORGIA 


Atlanta—James C. Shelor and Steve Bomar 


advanced to vice presidents at the TRUST 
COMPANY OF GEORGIA. Mr. Shelor was 
senior trust officer, and is chairman of the 
Committee of Revision of Trust Laws of 
Georgia Bankers Association and member of 
the Research Council and Trust Policies Com- 
mittee of the American Bankers Association. 
Mr. Bomar has received national recognition 
for his “Manual of Operations of a Trust De- 
partment,” and also is a member of the Edu- 
cation Committee of the A. B. A. 


ILLINOIS 


Chicago—Harold A. Moore, vice president 
and treasurer of the CHICAGO TITLE & 
TRUST CO. (real estate department) was 
elected a director. 


Chicago—Arthur T. Leonard, vice president - 


in charge of the trust department of the CITY 
NATIONAL BANK & TRUST CO., was elect- 
ed ‘to the new position of senior vice president 
and was made a director. 
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Chicago — LAKE SHORE NATIONAL 
BANK elected W. S. Clanahan an assistant 
vice president and trust officer. 


Chicago—LASALLE NATIONAL BANK 
promoted Joseph Clark from assistant trust 
officer to trust officer. 


Chicago—Among the many promotions and 
elections at the NORTHERN TRUST CO. 
are: William S. Turner, Nathaniel M. Symonds, 
John C. Smith, Frederick S. Booth promoted 
to vice president from second vice president 
in the trust department; Frank M. Wallace to 
vice president and secretary. Promoted from 
assistant secretary to second vice president 
are: Gordon Arey, Thomas L. McDermand, 
Paul A. Dice, Hedges Macdonald, James D. 
Green and Thomas H. Jolls. Newly appointed 
assistant secretaries in the trust department 
are: John §S. Parker, John McNeil, Norman 
McClave, Jr., and Joseph J. Regan. Lieuten- 
ant Colonel Robert C. Barker, recently returned 
from service for which he was awarded the 
Legion of Merit, was promoted to vice pres- 
ident and general attorney. David S. Sampsell, 
formerly an attorney in Chicago and who .also 
returned from service in the U. S. Army, was 
elected attorney. 
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Newly Elected Trust Officials 


SHERIDAN J. THORUP 
State Street Trust Co. 
Boston 


ROSS P. BENNETT 
Houston Bank & Trust Co. 
Houston 


ROBERT S. DAVIS - 
First National Bank & Trust Co. 
Lexington, Ky. 








Chicago—William B. Higgenbotham was 
elected trust officer of the SOUTH CHICAGO 
SAVINGS BANK to succeed the late Albert 
C. Koepke. 

Decatur—Fletcher C. Ransom was appointed 
trust officer at the CITIZENS NATIONAL 
BANK. 


Evanston—FIRST NATIONAL BANK & 
TRUST CO. elected William W. Buchanan 
(vice president and trust officer) as chairman 
of the board. John B. Happ was advanced from 
assistant cashier and assistant trust officer to 
trust officer. 


Evanston—Elmer J. Schroeder, formerly vice 
president and trust officer, LAMASCO BANK, 
was elected president to succeed Alvin Eades, 
named chairman. O. O. Matthews, former cash- 
ier and trust officer, was made vice president 
and trust officer. 


Peoria—Charles W. Eliason, formerly major 
in the Army Air Forces, has joined the staff 


of the COMMERCIAL NATIONAL BANK in 
charge of investment programs in the trust 
department. Mr. Eliason is a graduate of 
Columbia University and a former manager of 
Brown Brothers Harriman & Co. in Chicago. 


INDIANA 


Muncie—Charles M. Dragoo advanced from 
assistant trust officer to trust officer of the 
MERCHANTS TRUST CO., while J. H. Biery 
was named an assistant trust officer and L. J. 
Pierce was made manager of the insurance de- 
partment. 


IOWA 


Des Moines—Clyde H. Doolittle, vice pres- 
ident and trust officer in charge of the trust 
department of IOWA-DES MOINES NATION- 
AL BANK & TRUST CO., has been elected a 
director. 


Waterloo—James N. Graham, retired pres- 
ident of NATIONAL BANK OF WATERLOO, 
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has been elected chairman. Charles S. Mc- 
Instry, formerly executive vice president, suc- 
ceeds him as president; R. L. Penne, formerly 
cashier and trust officer, becomes vice pres- 
ident. 


KENTUCKY 


Lexington—FIRST NATIONAL BANK & 
TRUST CO. appointed Robert S. Davis vice 
president in addition to his present itle of trust 
officer. 


Louisville—Bart A. Brown, trust officer of 
CITIZENS FIDELITY BANK & TRUST CO., 
was elected vice president. C. A. Gerst and 
Ernest Kampfmueller advanced from assistant 
vice presidents to trust officers. 


LOUISIANA 


Lafayette—A. Dennis Landry, formerly exe- 
cutive vice president, cashier and trust officer, 
was elected president of the FIRST NATION- 
AL BANK to succeed the late Dan Debaillon. 
S. R. Parkerson, vice president, was named 
chairman of the board. 


New Orleans—A. B. Paterson, formerly 
chairman of the executive committee of the 
HIBERNIA NATIONAL BANK, § succeeds 
Rudolf S. Hecht (retired) as a director and 
chairman of the board. A. C. Lapeyre was pro- 
moted from assistant trust officer to vice pres- 
ident. 


MARYLAND 


Baltimore—J. H. Lee Fisher, formerly cor- 
respondent for the Bankers Trust Company of 
New York, was elected executive vice president 
of the EQUITABLE TRUST CO. Howard E. 
Rein and William S. Merrick were elected 
members of the trust committee. 


Baltimore—SAFE DEPOSIT & TRUST CO. 
elected D. Luke Hopkins executive vice pres- 
ident and a director, to assume his duties on 
completion of special work as a representative 
of the trustees of Johns Hopkins University at 
the Applied Physics Laboratory in developing 
the proximity fuse. He is a vice president of 
the board of trustees of Johns Hopkins, and 
chairman of the finance committee. Formerly, 
he was vice president of the Maryland Trust 
Co. 


MASSACHUSETTS 


Boston—Brigadier General Robert C. Cutler, 
veteran of both World Wars, prominent lawyer 
who served as editor of the Harvard Law Re- 
view, philanthropist and author of two novels, 
was elected president of the OLD COLONY 
TRUST CO. Channing H. Cox, whom he suc- 
ceeds, was elected chairman of the board to 
Succeed T. Jefferson Coolidge, who became 
chairman of the trust committee. 


Boston—J. Philip Smith became an assistant 
_s officer at the SECOND NATIONAL 
ANK, 
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Boston—Sheridan J. Thorup, assistant vice 
president in the trust department of the 
STATE STREET TRUST CO., was promoted 
to vice president. 


MICHIGAN 


Grand Rapids—Noyes L. Avery has resigned 
as vice president of the MICHIGAN TRUST 
CO., but will continue as a member of the 
board. He has been asociated with the com- 
pany since 1911. 


MISSOURI 


Kansas City—Lieutenant Colonel Richard T. 
Pendleton was elected a trust officer of the 
CITY NATIONAL BANK & TRUST CO. Col- 
onel Pendleton served as post judge advocate 
at Kessler Field, Mississippi, and formerly 
practice law in Oklahoma and served there as 
county. judge. K. H. Armstrong has returned 
to his duties as assistant trust officer and 
Mark D. Robeson to his duties as trust con- 
sultant, both having received discharges from 
the Navy as lieutenants. 


Kansas City—R. B. Hewitt, UNION NA- 
TIONAL BANK, was promoted from vice pres- 
ident and trust officer to executive vice pres- 
ident and chairman of the trust committee. 
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Newly Designated Trust Officials 


G. M. R. MORSE 
Plainfield Trust Co. 
Plainfield, N. J. 


St. Louis—William W. Hibbard was appoint- 
ed statistician in the bond department of 
the MERCANTILE-COMMERCE BANK & 
TRUST CO., and Edwin H. Bosse, until recent- 
ly on leave of absence as lieutenant in the 
Navy, was appointed assistant trust officer. 


St. Louis—ST. LOUIS UNION TRUST CO. 
named James H. Grover, president, as chair- 
man of the board and at the same time named 
Isaac H. Orr as honorary chairman of the 
board and advanced David R. Calhoun, Jr., to 
the presidency. Mr. Calhoun has been a director 
of St. Louis Union Trust Co. since 1937. Dur- 
ing the war he was given a leave of absence 


to become president of the Trailmobile Com- 


pany of America in Cincinnati. 
NEW JERSEY 


Asbury Park—Robert Marsh was appointed 
assistant trust officer at the ASBURY PARK 
NATIONAL BANK & TRUST CO. Joseph 
Thummess, trust officer and cashier, was also 
elected a vice president. 


Atlantic City — GUARANTEE BANK & 
TRUST CO. elected Ernest A. Lord a vice pres- 
ident. Mr. Lord was formerly real estate offi- 
cer. 


Hackensack—Herbert V. Widman was elect- 
ed president of the CITY NATIONAL BANK 
& TRUST CO. to succeed the Hon. Herman 
Vanderwart, retired. 


Jersey City—TRUST COMPANY OF NEW 
JERSEY named the following officers as direc- 
tors: Milton T. MacDonald, vice president in 
charge of real estate; Charles E. Clifton, vice 
president and trust officer, and Erle Gilbert, 
vice president and trust officer. 


Montclair — Frank W. Elliott was elected 
manager of the real estate department, and 


RICHARD PENDLETON 
City National Bank & Trust Co. 
Kansas City, Mo. 


ELMORE H. ROBBINS 
Montclair Trust Co. 
Montclair, N. J. 


Elmore H. Robbins an assistant trust officer, 
at MONTCLAIR TRUST CO. 


Newark—MERCHANTS AND NEWARK 
TRUST CO. promoted Daniel L. Reiber to trust 
officer. He is past president of the Essex Coun- 
ty Chapter of the American Institute of Bank- 
ing. 

Plainfield—DeWitt Hubbell, formerly execu- 
tive vice president, succeeds as president Harry 
H. Pond, who was elected chairman of the 
board at PLAINFIELD TRUST CO. Mr. Hub- 
bell joined the Plainfield Trust in 1910. Unde 
the leadership of Mr. Hubbell and Mr. Pond, 
resources of the bank have grown to over $37 
million. Another election at the bank was that 
of G. Maxwell R. Morse as assistant trust 
officer. Mr. Morse is a graduate of Rutgers 
University Graduate School of Banking. 


Point Pleasant—OCEAN COUNTY NA- 
TIONAL BANK elected Anita S. Tilton a trust 
officer in addition to assistant cashier. Owen 
F. Truex, cashier and trust officer, was elected 
vice president. Joseph Forsyth advanced from 
vice president to president to succeed the late 
Clarence Chaffey. 


Prospect Park—Cornelius J. Hartley was 
named a trust officer at the PROSPECT PARK 
NATIONAL BANK. 


Ventnor City—VENTNOR CITY NATION- 
AL BANK elected Elizabeth H. McBrearty an 
assistant cashier and trust officer. 


NEW YORK 


Binghamton—Guy K. Crandall, who has been 
on leave as lieutenant commander in the U. 5. 
Naval Reserve since 1942, has been elected 
trust officer and assistant secretary of 
MARINE MIDLAND TRUST CO. Fred E. 
Page, secretary and trust officer since 1925, 
has retired. 





Buffalo—James E. Wells retired as vice 
president in the trust department of the 
MARINE TRUST CO. after 23 years with the 
institution. Prior to that time, he was clerk 
of the Surrogate Court for eight years. 


Haverstraw—PEOPLES BANK OF HAV- 
ERSTRAW advanced Joseph W. Kennedy from 
vice president and trust officer to president to 
succeed the late H. M. Purdy. 

Irvington-on-Hudson — W. Barton Eddison, 
formerly vice president and trust officer, was 
elected president of the IRVINGTON NA- 
TIONAL BANK & TRUST CO. to succeed the 
late John Hunter. . 


Lynbrook—LYNBROOK NATIONAL BANK 
& TRUST CO. appointed Henry G. Steinberg 
assistant cashier and assistant trust officer. 

New York—CHASE NATIONAL BANK 
promoted William Rapp from assistant cashier 
(trust department) to second vice president. 

New York—CORN EXCHANGE BANK 
TRUST CO. made the following promotions: 
R. LeRoy Corbett from assistant vice president 
to vice president; Merwin S. Jenkins from as- 
sistant secretary to assistant vice president. 

New York—W. Palen Conway, formerly vice 
chairman of the executive committee of the 
GUARANTY TRUST CoO., was elected chair- 
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man of that committee to succeed William C. 
Potter who retired, but who continues as a di- 
rector and member of the executive and other 
committees. Mr. Conway has been associated 
with the company since 1911 in various execu- 
tive positions. Other appointments at the bank 
were: Wesley L. Baker, Robert Benjamin, and 
Edith Halfpenny, as assistant trust officers. 


New York—Clifton A. Dowell was elected 
assistant vice president in charge of the IRV- 
ING TRUST CO.’s headquarters building at 1 
Wall Street. He has supervised, for the past 
10 years, management of real estate owned by 
the company in various fiduciary capacities. 


New York—B. H. Read, formerly in charge 
of trust at 42nd Street office, is now vice pres- 
ident in charge of the development division at 
the main office of CENTRAL HANOVER 
BANK. 


Bronx—BRONX COUNTY TRUST CO. ad- 
vanced Thomas P. Lynch to senior vice pres- 
ident and Frank A. Herbert from assistant 
trust officer to trust officer. 


Syracuse—Howard C. DeMelt was promoted 
from assistant vice president to vice president, 
continuing in charge of the public relations 
department of the SYRACUSE TRUST CO. 
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White Plains—Under the new merger (an- 
nounced in our January issue) COUNTY 
TRUST CO. elected Harry C. White as vice 
president. Mr. White was formerly president 
of the Ossining Trust Co. 


NORTH CAROLINA 


Ashville—WACHOVIA BANK & TRUST 
CO. promoted J. Gerald Cowan from vice pres- 
ident to senior vice president and chairman of 
the Ashville board; Carl G. Pickard, trust offi- 
cer, to vice president and trust officer; elected 
E. L. McKee, Jr. (recently returned from Navy 
service) an assistant trust officer. 

Charlotte—Courtney R. Mauzy was promot- 
ed from trust officer and assistant secretary 
to vice president, trust officer and assistant 
“secretary, WACHOVIA BANK & TRUST CO. 

High Point—At this branch of the WACH- 
OVIA BANK & TRUST CO., J. P. Bolt ad- 
vanced from trust officer to vice president and 
trust officer. 

Winston-Salem — At the main office of 
WACHOVIA BANK & TRUST CO., Richard 
G. Stockton, vice president and senior trust 
officer, was promoted to senior vice president; 
William H. Neal from vice president to senior 
vice president; W. Ray Johnson, Carlysle A. 
Bethel, Charles F. Matton and Charles E. 
Norfleet were advanced from trust officers to 
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vice presidents and trust officers; Stanley F. 
Forester made assistant trust officer. 


OHIO 


Cincinnati—Clarence J. Thesing, assistant 
trust officer in charge of the common trust 
fund, CENTRAL TRUST CO., was advanced 
to trust officer. 


Cincinnati—_FIRST NATIONAL BANK an- 
nounced the promotion of three assistant trust 
officers to trust officers: Wells Woodley, E. C. 
Wohlwender and I. M. Bettman. 


Cincinnati—Harry W. Niehaus was elected 
an assistant trust officer at the WESTERN 
BANK & TRUST CO. 


Cleveland—M. F. Brightwell, trust invest- 
ment officer, CLEVELAND TRUST CO., was 
elected an assistant vice president; H. T. Gales 
and S. R. Cummings were named assistant 
counsel. 


Cleveland—NATIONAL CITY BANK pro- 
moted James B. Wolf from real estate officer 
to vice president, and William W. Boorse to 
trust investment officer. 


Columbus—John E. Stevenson, formerly vice 
president, HUNTINGTON NATIONAL BANK, 
has been elected executive vice president. 


Hamilton—Ernest M. Ruder, heretofore vice 
president and cashier, FIRST NATIONAL 
BANK & TRUST CO., was promoted to chair- 
man and chief executive officer following re- 
tirement of John M. Beeler. Don W. Fitton, 
formerly vice president and trust officer, was 
elevated to president and trust officer. 

Portsmouth—SECURITY CENTRAL NA- 
TIONAL BANK elected John J. Tierney as 
president to succeed the late James W. Ban- 
non. Mr. Tierney was formerly vice president. 


Youngstown—William J. Roberts, vice pres- 
ident, succeeds John B. Rowland as president 
of the MAHONING NATIONAL BANK, the 
latter becoming chairman of the board. 


OKLAHOMA 


Oklahoma City—Former assistant trust of- 
ficer A. N. Murphey was promoted to vice 
president at the FIRST NATIONAL BANK & 
TRUST CO. 


PENNSYLVANIA 


Philadelphia — LAND TITLE BANK & 
TRUST CO. appointed Raymond L. Hayman 
as corporate trust officer and Harry K. Loper 
as assistant secretary. Formerly assistant trust 
officers, the following were promoted to trust 
officers: William H. Barwig, George E. Harri- 
son, Frank T. Howard, Stephen E. McLaughlin, 
Jr., Harold J. Saxon and Harold Strange. 


Philadelphia—Carl W. Stockter was pro- 
moted to assistant vice president at TRADES- 
MEN’S NATIONAL BANK & TRUST CO. 
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and will continue to direct the bank’s cus- 
tomers relations and business extension activ- 
ities. 

Philadelphia—William L. Muttart has been 
appointed trust officer, and Thomas V. Zug 
an assistant trust officer at the PROVIDENT 
TRUST CO. 


Philadelphia — THE PENNSYLVANIA 
COMPANY promoted William M. Gonsales and 
Maxwell F. MacNally, assistant trust officers, 
to trust officers; John W. Thorn was made as- 
sistant trust officer; Edward F. Deiss, assistant 
trust investment officer; Frederick C. Fiechter, 
assistant corporate trust officer; and Gordon 
N. Lindholm, formerly assistant trust invest- 
ment officer made an assistant treasurer. 


Pittsburg h—PEOPLES-PITTSBURGH 
TRUST CO. announced the following promo- 
tions: Robert Womsley, previously executive 
trust officer, elected assistant vice president; 
Lawrence J. Turner and Harold B. Smith elect- 
ed assistant trust officers. 


Pittsburgh—Lloyd W. Smith retired as pres- 
ident of the UNION NATIONAL BANK and 
was elected chairman of the board. Charles L. 
McCune, chairman, succeeds Mr. Smith as 
president. 


RHODE ISLAND 


Providence—F. J. Ryan, vice president, NA- 
TIONAL BANK OF COMMERCE, has been 
promoted to executive vice president. 


TENNESSEE 


Chattanooga—Thomas A. McCoy, who re- 
cently joined the AMERICAN TRUST & 
BANKING CO. as assistant trust officer fol- 
lowing his return from service in the Navy, has 
been made assistant vice president. 


Chattanooga — HAMILTON NATIONAL 
BANK promoted Dawson B. Harris, formerly 
vice president, to executive vice president. Ben 
E. Caldwell was elected an assistant trust of- 
ficer. 


Memphis—R. G. Brown, trust officer, NA- 
TIONAL BANK OF COMMERCE, was also 
elected a vice president. Mr. Brown, a grad- 
uate of the University of Memphis Law School, 
has been with the bank since 1927 and entered 
the trust department in 1930. 


Nashville—At THIRD NATIONAL BANK, 
G. A. Puryear and K. H. Dodson were named 
trust officers. Mr. Puryear recently returned 
to the bank after overseas duty with the Naval 
Reserve. 


TEXAS 


Austin—The following changes were made 
at AUSTIN NATIONAL BANK: Judge Ire- 
land Graves elected chairman of the board and 
William H. Folts, president, separating those 
two offices for the first time. Eugene Barthol- 
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omew advanced from assistant vice president 
in charge of the trust department to vice pres- 
ident and trust officer. 


Dallas—REPUBLIC NATIONAL BANK an- 
nounced the election of Colonel James W. As- 
ton, formerly city.manager of Dallas, to the 
office of vice president. 


Fort Worth—O. D. McCaulley was elected 
assistant trust officer at the FORT WORTH 
NATIONAL BANK, having served with the 
bank 22 years in the Auditing and Trust de- 
partments. 


Houston—David Peden was made assistant 
trust officer at the FIRST NATIONAL BANK, 
after return from service. 


Houston—Ross P. Bennett, trust officer, 
HOUSTON BANK & TRUST CO., was pro- 
moted to vice president and trust officer, while 
W. W. Stewart, recently returned from the 
Navy, was given the new title of assistant 
trust officer. 


Marshall—Gordon M. Boone, vice president 
and trust officer of the FIRST NATIONAL 
BANK and associated with the bank for 28 
years, resigned to become a partner in Logan 
& Whaley, hardware firm. 
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San Antonio — At ALAMO NATIONAL 
BANK, W. W. Flannery was elevated from 
cashier and assistant trust officer to vice pres- 
ident. 


San Antonio—E. A. Baetz, executive vice 
president and trust officer, BEXAR COUNTY 
NATIONAL BANK, became president of that 
institution, succeeding Walter C. Sparks, who 
became chairman, 


Waco—Walter G. Lacy, Jr., will carry on for 
his father as president of the CITIZENS NA- 
TIONAL BANK, returning to the bank after 
service. The senior Lacy becomes chairman of 
the board. The new president was formerly a 
vice president and assistant trust officer. 


VIRGINIA 


Norfolk—James G. Martin, Jr., trust officer 
of MERCHANTS & PLANTERS BANK, was 
elevated to vice president and trust officer 
from trust officer. He is also a director. 


WASHINGTON 


Seattle — NATIONAL BANK OF COM- 
MERCE advanced L. Wallace Graves from as- 
sistant trust officer to trust officer. 


Spokane—Conner Malott retired as vice 
president and head of the trust department of 
the Spokane and Eastern Division of SEAT- 
TLE-FIRST NATIONAL BANK under the 
bank’s retirement plan. His position as head 
of the department is filled by Carl A. Nichol- 
son, vice president and trust officer. 


CANADA 


Toronto—NATIONAL TRUST CO. LTD. 
announced the appointment of W. M. O’Con- 
nor as president, succeeding the Honorable 
Leighton McCarthy, P.C., K.C., who continues 
as chairman of the board. Mr. O’Connor, for- 
merly managing director, will continue as full- 
time executive director. H. V. Laughton, K.C., 
appointed a vice president, continues as gener- 
al manager. 
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Merger of Canadian Trust Companies 


Canada — THE 
TRUSTS AND GUARANTEE COMPANY 


Montreal and Toronto, 
LIMITED (Toronto) has entered into an 
agreement with the CROWN TRUST COM- 
PANY (Montreal) to purchase the assets of 
the latter and combine the business of the 
two companies under the name of CROWN 
TRUST AND GUARANTEE COMPANY, 
about May ist. Thus total assets under ad- 
ministration will amount to over $91,000,000. 
The Trust and Guarantee Co. has had no repre- 
sentation in the Province of Quebec. Its board 
of directors will be continued and enlarged to 
include the directors of the Crown Trust Com- 


pany. 
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“For 
Honorable 
Service 
To Our 
Country” 


Washington, D. C.—Frank M. Perley, vice 
president and trust investment officer, AMER- 
ICAN SECURITY & TRUST CO., returned to 
his duties. 

Chicago, Ill. — 
Lieutenant Com- 
mander E. A. 
Berndt, Jr., who 
served with the 
U. S. Naval Re- 
serve the past 
three years and 
received = special 
commenda- 
tion from_ the 
Commander of the 
South Pacific 
area, has return- 
ed to his duties as 
trust officer at 
the AMERICAN 
NATIONAL 
BANK & TRUST 
Co. 


LT. COMMDR. E. A. BERNDT 


Chicago, Ill—Following his release from 
the Navy, Commander Leslie I. Reid has re- 
sumed his former position with the CITY NA- 
TIONAL BANK & TRUST CO., as assistant 
trust officer. 

New York, N. 
Y.—Prior to join- 
ing the Navy in 
1942, Chester 
Baylis, Jr., served 
in the personal 
trust administra- 
tion department 
of the BANKERS 
TRUST CO. Now, 
upon his return 
to the bank, Lieu- 
tenant Baylis has 
been made a trust 
officer. Lieuten- 
Charles W. Far- 
num has also re- 
turned to the 
bank as an as- 
sistant trust officer, after two and a half years 
service in the Navy. 


CHESTER BAYLIS, JR. 


New York, N. Y.—Receiver of the Bronze 
Star Medal for outstanding work in the China- 
Burma-India theatre of the war, Major Sidney 
Mathews returns to his duties at the COM- 
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MERCIAL NATIONAL BANK & TRUST CO., 
as assistant trust officer. 


New York, N. Y.—Major K. S. Walker has 
returned from service in the Army and re- 
sumed his position as assistant vice president 
in charge of the trust department of the Plaza 
branch of the CENTRAL HANOVER BANK 
& TRUST CO. Wm. A. Read, vice president, 
formerly in the trust department, main office, 
returned from service and is now in the 42nd 
Street branch, general administration. 


Durham, N. C.—A. R. Bennett, lieutenant- 
commander in the U. S. Navy, recently return- 
ed to his duties as associate trust officer with 
the FIDELITY BANK. 


Youngstown, Ohio—Lieutenant Commander 
John A. Stansbury received his discharge from 
the Navy and returned to the CITY TRUST & 
SAVINGS BANK as vice president and trust 
officer. Commander Stansbury is a veteran of 
both World War I and II, serving as command- 
ing officer of the U. S. S. Polaris for one year 
during this war. He is a former trust officer of 
the old Midland Bank in Cleveland. 


Portland, Ore.—C. F. Adams, returned from 
service in the Finance Division of the Army, 
has advanced from vice president and assist- 
ant trust officer to executive vice president at 


the PORTLAND TRUST & SAVINGS BANK. 


Philadelphia, Pa.—David C. Bevan returned 
from service and was elected assistant vice 
president of the PROVIDENT TRUST CO. 
Formerly in the trust department, Mr. Bevan 
acted as assistant to the Minister of Economic 
Affairs in England, and spent three years in 
Australia. 


Scranton, Pa.—George M. Rhodes, formerly 
treasurer at the SCRANTON LACKAWANNA 
TRUST CO., returned from service and is now 
a trust officer. 





Fiduciaries Elect Trenary 


James M. Trenary, vice president and sec- 
retary of the United States Trust Company of 
New York, was elected president of the Corpor- 

ate  Fiduciaries 
Association 
of New York City, 
having been pro- 
moted from vice 
president. Wil- 
liam A. Eld- 
ridge, vice pres- 
ident of Central 
Hanover Bank 
and Trust Com- 
pany, was elected 
vice’ president; 
Brian P. Leeb, 


i we vice president of 
3 Bankers Trust 


Company, George 

Shelburne Studios C. Barclay, vice 

Bank Farmers Trust Company, and Charles R. 

Beattie, trust officer of the First National 

Bank of the City of New York, were elected 

members of the executive committee. Erwin 

W. Berry, trust officer, Manufacturers Trust 

Company, was re-elected secretary and treas- 
urer. 


0. 


New Trust Council in Tacoma 


The Tacoma Life Insurance and Trust Coun- 
cil was recently founded with a charter mem- 
bership of six trust officers and an. equal 
number of underwriters. Robert V. Laing, New 
York Life, was elected president; Ashley M. 
Gould, National Bank of Washington, was 
chosen vice president; Frank Carmody, Bank 
of California, secretary; and C. G. Raymond, 
National Life of Vermont, treasurer. 
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TRUST INSTITUTION BRIEFS 


Herrin, I1l—The BANK OF HERRIN has 
qualified under the laws of that state to con- 
duct trust business. 


Pittsfield, Mass.—Stockholders of the PITTS- 
FIELD-THIRD NATIONAL BANK & TRUST 
CO. voted to change the bank’s name to 
PITTSFIELD NATIONAL BANK, the title 
borne for 76 years before it merged with the 
Third National Bank in 1929. 


Englewood, N. J.—Palisades Trust & Guar- 
anty Co. is now PALISADES TRUST CO. 


Houston, Tex.—Consolidation of the Guar- 
dian Trust Company and the Second National 
Bank, under the name of SECOND NATION- 
AL BANK, took effect as of December 31, 1945. 
Officers of the trust department are: George 
M. Irving, vice president and general trust 
officer; J. S. Whitworth, vice president and 
trust officer; Homer E. Henderson, J. W. Thig- 
pen, W. P. Machemehl, trust officers; David 
Weintraub and Harry Richards, assistant trust 
officers. R. E. Williams is vice president. 


San Antonio, Tex.—Consolidation of the 


South Texas National Bank with the ALAMO 
NATIONAL BANK, was approved by stock- 
holders on January 18, under the name and 
charter of the Alamo National Bank. 
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Pittsburgh Bank Merger Proposed 
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The Directors of Peoples-Pittsburgh Trust 
Company and of the First National Bank last 
month unanimously decided that a merger of 
the two institutions would be to the mutue! 
advantage of the respective stockholders. The 
two Boards of Directors appointed a committee 
of eight from the two institutions, to formu- 
late merger plans for submission to the stock- 
holders at the earliest practicable date. The 








Col. Robert C. Downie, left, and F. F. Brooks, 
heads of banks contemplating merger 








Directors selected F. F. Brooks, president of 
the First National, to be Chairman of the 
Board and Robert C. Downie, president of 
Peoples-Pittsburgh, to be President of the com- 
bined institution. 

It was indicated that the combined institu- 
tion will be a national bank with the name of 
Peoples First National Bank & Trust Company. 
Under existing legislation, the objectives of 
the Boards of Directors can be most effectively 
accomplished by a merger of the two institu- 
tions under a national charter. 

If the contemplated merger is approved by 
the stockholders, the new bank will be third 
in size in Pittsburgh and about thirty-second 
in size in the country. The year-end deposits 
of the two banks aggregated $364,856,069.85 
and total resources $400,253,494.51. The Peo- 
ples-Pittsburgh’s trust department is admin- 
istering funds of approximately $150,000,000, 
while the First National has over $20,000,000. 
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Quebec Fiduciaries Elect 


At the annual meeting of the Trust Com- 
panies Association of Quebec held at Montreal 
on January 17, the following officers were 
elected for the year 1946: President: C. W. 
Ismay (manager of The Royal Trust Com- 
pany, Montreal); Vice President: I. P. Rex- 
ford (vice president and managing director of 
the Crown Trust Company); Honorary-Treas- 
urer: W. W. Robinson (manager of the Na- 
tional Trust Company, Limited). 
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Income Tax 


Basis of stock dividend donated by trust 
beneficiary. In 1929, the taxpayer’s mother 
made a gift to him of certain shares of stock 
out of a larger number, some of which she 
had acquired as income beneficiary under 
her husband’s will, others as dividends on 
and a split-up of such shares, and the re- 
mainder by the exercise of subscription 
rights. In 1940 the taxpayer sold these 
shares and claimed a loss deduction. Com- 
missioner disallowed the deduction on the 
ground that the cost basis was zero and the 
taxpayer had therefore realized a gain. 
HELD: The shares distributed by the exe- 
cutors to the taxpayer’s mother as income 
beneficiary constituted a distribution of in- 
come and not property acquired by bequest. 
Therefore, her basis and that in the hands 
of the taxpayer as donee was the fair mar- 
ket value of the shares when the mother re- 
ceived them. The court rejected the commis- 
sioner’s contention that the basis was a pro- 
portionate part of the basis, to the execu- 
tors, of the original shares. Also the mere 
fact that the dividend shares were not re- 
ported as income by the mother does not 
mean that their basis is zero. McCullough v. 
Comm., C.C.A.-2, Jan. 14. 


Basis of mortgaged property acquired by 
inheritance. Taxpayer’s husband, who died 
in 1932, devised to her an apartment house 
which was mortgaged for $262,000, at which 
amount it was also appraised for estate tax 
purposes. Deductions for depreciation were 
claimed from 1932 to 1936 on the estate’s in- 
come tax return, and for 1937 and 1938 on 
her own return. Because the mortgage was 
in default the rents were turned over to the 
mortgagee. To avoid threatened foreclosure 
(there was nearly $16,000 of interest in de- 
fault) the taxpayer sold the property, 
subject to the mortgage, for a net of $2,500 
aiter expenses, which amount the taxpayer 
claimed represented the extent of the gain 


on the salee HELD: Amount of mortgage 
on acquired property, whether assumed or 
not by the owner, constitutes a part of the 
amount realized on the sale. The basis of the 
property inheritéd is the full value without 
reduction for the amount of the mortgage. 
The full appraised value of the property 
must be adjusted for depreciation claimed. 
(Otherwise, the taxpayer would get a double 
deduction.) Taxpayer must consider the 
transaction as a whole, including such past 
advantages as she may have been entitled to 
as allowances for depreciation. Comm. v. 
Crane, C.C.A.-2, Dec. 28, 1945. 


Partnership income taxable to parents. 
Taxpayers, husband and wife, owned equal 
shares in one partnership operating two 
businesses. They had two daughters of 
school age. The husband transferred in 
trust for one daughter one-half of his inter- 
est in each of the businesses, naming his 
wife and a friend as trustees. The wife made 
a similar transfer in trust for the other 
daughter, naming her husband and the same 
friend as trustees. Then the trustees entered 
into partnership agreements to continue the 
businesses. HELD: Income from both 
partnerships is taxable to husband and wife. 
They retained such dominion and control 
over corpus and income of trusts they cre- 
ated, through the trusts and partnership 
agreements, as to render them respectively 
taxable on the income therefrom under doc- 
trine of Helvering v. Clifford. Hash v. 
Comm., C.C.A.-4, Dec. 31, 1945. 


Grantor not taxable where certain pow- 
ers reserved. Under the trust instrument 
the grantor reserved power to sell any part 
of the trust property and substitute equiva- 
lent investments, to accelerate to any child- 
beneficiary the distribution of his share of 
corpus, and to vote the shares of the com- 
pany of which he was Chairman of the 
Board. His voting strength, based on the 
trust shares and those owned individually 
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by him, amounted to about 23%. HELD: 
The reservation of such powers does not 
render the grantor taxable on trust income 
under the doctrine of Helvering v. Clifford. 
Kohnstamm v. Pedrick, C.C.A.-2, Dec. 28, 
1945. 


Trust income of non-resident beneficiary 
subject to lien for federal income taxes. 
Commissioner assessed income tax, result- 
ing from stock market transactions, against 
non-resident beneficiary of Texas trust 
which specifically provided against aliena- 
tion and liability -for beneficiary’s debts. 
Service on beneficiary was made through the 
U. S. Consul’s office in London. The trustee 
withheld monthly payments since filing of 
the suit. HELD: Trust income is subject 
to lien for federal income taxes irrespective 
of trust provision. Despite the fact that 
beneficiary had only an inchoate property 
interest in trust, substituted service was 
valid. The appropriate situs for a suit to es- 
tablish a lien upon property is in the court 
of the district in which the property is lo- 
cated, the court rejecting the taxpayer’s con- 
tention that she could be proceeded against 
only through the Collector at Baltimore 
(where returns of non-resident. may be 
filed). U. S. v. Dallas Nat. Bk., C.C.A.-5, 
Dec. 19, 1945. 


Trust income paid to children taxed to 
“primary beneficiary.” In 1935, mother set 
up two separate trusts with identical terms 
except for beneficiaries. The first was for 
benefit of a son and his two sons, and the 
second for another son and his two sons. 
The two sons, also the trustees, were each 
designated in the trust instruments as “pri- 
mary beneficiary.”” As such they were en- 
titled to receive trust income, unless the 
trustees in their “sole and exclusive discre- 
tion” elected to pay over any or all of the 
income to the minor sons. Distributions 
were so made to the minor sons and income 
taxes thereon were paid by them. Commis- 
sioner assessed deficiencies against the 
fathers. HELD: The primary beneficiar- 
ies, having broad discretionary powers as 
trustees, are taxable on the amounts paid 
out of the trust incomes to their children. 
Stix v. Comm., C.C.A.-2, Dec. 21, 1945. 


Estate Tax 


Power to terminate renders trust tax- 
able. In 1935 decedent created three trusts 
to pay the income to his three sons who 
were to receive the corpus after 15 years. 
If any son died, his interests were to go to 
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his issue. The decedent as trustee had th« 
power to terminate the trusts at any time 
and distribute the principal and accumula- 
tions to the persons entitled to receive the 
same. The Revenue Act provision in force 
at the date of the decedent’s death included 
in the gross estate of a decedent the corpus 
of a trust as to which he retained the power 
“to alter, amend or revoke.” The represen- 
tatives of the estate contended that a “power 
to terminate,” as here, was not embraced by 
the quoted phrase. HELD: The transfer is 
includible in the gross estate. The quoted 
phrase covers a power to terminate.*The 
1936 Revenue Act amendment adding a 
power to terminate as a test of the taxabil- 
ity of trusts created after its effective date 
was merely declaratory of existing law. 
Comm. v. Est. of Holmes, Sup. Ct. No. 203, 
Jan. 2. 


Insurance taxable because of reverter. 
Insurance policy on the life of the decedent 
who died in 1937 provided for a reversion of 
the proceeds to him in the event he survived 
the designated beneficiary. At the time of 
his death Treasury Regulations did not tax 
life insurance proceeds where the decedent 
retained a possibility of reverter. However, 
at the time this case was tried by the Tax 
Court the regulations had been amended to 
provide for including such proceeds under 
the decision in the Hallock case. HELD: 
Proceeds in excess of $40,000 (old law) are 
includible in the gross estate because of the 
possibility of reverter. The regulations as 
amended at the time of the trial, and not 
those in effect when the decedent died, are 
applicable. (Sec. 404-a of the 1942 Revenue 
Act, declaring that the term “incident of 
ownership” does not include a reversionary 
interest, applies to decedents dying after 
October 21, 1942 and therefore is not rele- 
vant here.) Est. of Simmons v. Comm., 
C.C.A.-8, Dec. 27. 


Reverter — temporary estate excluded. 
In 1922 decedent created a trust to pay the 
income to his son until he reached age 25, 
when he was to receive the principal. If the 
son died before attaining that age, the prin- 
cipal was to revert to the decedent and his 
wife or the survivor; if both predeceased 
the son, to the son’s appointees. The dece- 
dent died in 1941 when the son was 22 years 
old. HELD: The entire value of the 
corpus, less only the value of the son’s tem- 
porary estate, is includible in the decedent’s 
gross estate because of the possibility of re- 
verter which was extinguished by his death 





when the son was under 25. The court re- 
jected the contention that the value of a life 
estate in the son was deductible. Est. of 
Dominick v. Comm., C.C.A.-2, Jan. 2. 


Contingent charitable bequest deduct- 
ible. Decedent left residuary estate to trus- 
tees to pay income to a niece for life and 
upon her death, to a nephew for life. If a 
brother survived the niece and nephew he 
was to get the entire corpus. Otherwise, it 
was to go to certain charities. At decedent’s 
death the niece was 60, the nephew 64, and 
the brother 84. Commissioner disallowed de- 
duction for the value of the contingent 
charitable bequests. HELD: Deduction 
allowed because it was a practical certainty 
at date of death that the corpus would go to 
charities, the probability that the brother 
would outlive the niece and nephew being 
very remote. The charitable remainder 
therefore had an ascertainable market value 
in view of the actuarial evidence. Est. of 
Eldridge v. Hassett, U.S.D.C., Dist of Mass., 
Dec. 20, 1945. 


Revenue Bureau Rulings and Tax News 


T. D. 5488. Amends Regs. 111 to defini- 
tize the principles set forth in Helvering v. 
Clifford, 309 U. S. 331. (See page 225 of 
this issue; also as to Mim. 5968, which sets 
forth the policy of the Bureau regarding 
application of foregoing T. D. to taxable 
years beginning prior to January 1, 1946.) 


PS No. 54. Cites recent amendment to 
law making Sec. 23(p) (2) (deductions for 
contributions to pension trusts) applicable 
to calendar year 1942 or to a taxable year 
starting in 1942. 


PS No. 55. Where profit-sharing trust in- 
strument was executed on December 29, 
1943, and accrual for calendar year 1943 
was entered on books on December 31, 1943, 
but payment to trustees was not made until 
Jan. 10, 1944, deduction for 1943 is denied. 
Delivery of corpus to trustees, an essential 
element of a trust, was lacking; therefore 
trust did not come into existence until 1944. 


I. T. 3776. Holds that loss upon sale of 
residence inherited in 1935 subject to life 
estate and sold in 1940 after death of life 
tenant, which property was not used as a 
residence by the taxpayer, but was imme- 
diately listed for sale after life tenant’s 
death, is deductible as a loss sustained in a 
transaction entered into for profit within 
the meaning of Sec. 23(e)(2) of I.R.C. 
I. T. 3594 revoked. 


Challenges PS No. 55 


PS No. 55, cited in Mr. Evans’ column above, 
is challenged by Miltod Elrod, Jr., of the In- 
dianapolis Bar, in a letter to Byron J. Harrill 
of the Pension Trust Division of the Internal 
Revenue Bureau. Mr. Elrod points out that 
the ruling is contrary to the intent of Con- 
gress which in I.R.C. Sec. 23 (p) (1) (E) stip- 
ulated that a taxpayer on an accrual basis 
shall be deemed to have made a payment (to 
an employee trust) on the last day of the year 
of accrual if the payment is on account of 
such taxable year, 


In opposing the ruling’s attempt to circum- 
vent this provision by holding that this sec- 
tion has no application to the first year of a 
trust, Mr. Elrod asserts that the execution of 
the trust agreement should be sufficient. Pay- 
ment is not necessary, a valid trust having 
been created by contract. Even assuming that 
the ruling is correct, Mr. Elrod urges that it 
should not be applied retroactively because the 
regulations -until now have given no inkling 
of any requirements other than due execution 
of the trust instrument within the year for 
which deduction is claimed. 
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Decisions 


These digests of current decisions affecting fiduciaries were reported by the 
following attorneys, for their respective jurisdictions: 


CALIFORNIA: Walter L. Nossaman—Brady & Nossaman, Los Angeles 

KENTUCKY: Squire R. Ogden—Ogden, Galphin, Tarrant & Street, Louisville 
MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn 

MINNESOTA: James E. Dorsey—Dorsey, Colman, Barker, Scott & Barber, Minneapolis 
NEW JERSEY: Samuel J. Foosaner, Counsellor-at-law, Newark 

NEW YORK: Joseph Trachtman—aAttorney-at-law, New York City 

WISCONSIN: Ralph M. Hoyt—Shea & Hoyt, Milwaukee 


The complete roster of contributing legal editors appears in January and July. 





Bar Relations — Right of Trust Companies 
to Perform Certain Acts Alleged to Con- 
stitute Practice of Law 


Kentucky—Circuit Court, Jefferson County 


Hobson v. The Louisville Trust Company, decided Jan- 
uary 7, 1946. 


Plaintiff, a lawyer, a member of the Ken- 
tucky and Louisville Bar Associations, and 
President of the latter Association, brought 
this and several related representative actions 
against defendant and other trust companies 
doing business in Louisville, seeking to enjoin 
each trust company from (a) drafting wills in 
which the trust company is named as executor 
or trustee, (b) drafting trust agreements nam- 
ing the trust company as trustee, (c) produc- 
ing and offering for probate wills in which the 
trust company is named as executor and trus- 
tee, (d) preparing and filing inventories, ap- 
praisals and final settlements of estates, (e) 
making application for appointment as ad- 
ministrator, and (f) making application for 
appointment to act as guardian and the mak- 
ing and filing of settlements of its accounts as 
guardian. 

Plaintiff claimed that acts of the trust com- 
panies, such as the foregoing, constitute prac- 
ticing law, and that, legally, no such acts may 
be done other than by, or with the assistance 
of, lawyers. The defense of the trust companies 
was that the doing of such acts was author- 
ized, either expressly or impliedly, by (1) 
statutory provisions setting forth the qualifi- 
cations and duties of fiduciaries acting in var- 
ious capacities, and (2) language in the Bar 
Association Act (KRS Section 30.170) which, 
after authorizing the Kentucky Court of Ap- 
peals to adopt and promulgate rules and regu- 
lations defining the practice of law, expressly 
provides that no rule, or any of the language 
of the Act “shall prevent any person not hold- 
ing himself out as a practicing attorney from 
writing a deed, mortgage or will, or prevent 





any party from drawing any instrument to 
which he is a party.” 

The Court of Appeals had adopted rules de- 
fining the practice of law, and in stating the 
exception contained in the italicized portion of 
the above quotation, substituted for the word 
“person” as used in the Act the words “natural 
person.” It was claimed by the trust companies 
that the Act did not authorize the Court of 
Appeals to make such change. The prayer of 
the petition was for a declaration of rights 
and for an injunction. The trial court, without 
filing a written opinion, dismissed the petitions 
on the ground, as stated, that “all of the ac- 
tions of defendant(s), as set out in the stipu- 
lation(s), are authorized by the Statutes there- 
to applicable,” and that the rule of the Court 
of Appeals defining the. practice of law is 
invalid “in so far as the same attempts to 
curtail the right to perform said acts.” 


The plaintiff has announced his intention of 
perfecting an appeal. 
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Claims — Action for Value of Services 
Where Bequest Held Invalid 


Wisconsin—Supreme Court 
Estate of Rosenthal, 20 N.W. (2d) 643. 


Decedent, a farmer, devised all of his proper- 
ty in equal shares to a niece and nephew “who 
have worked for me for many years;” but be- 
cause the wife of the nephew was one of the 
subscribing witnesses to the will, the devise 
to him was void under a statute which inval- 
idates devises to a subscribing witness or the 
husband or wife of such witness. Accordingly, 
the nephew filed claim against the estate upon 
the testator’s verbal promise to give him half 
of the estate in return for more than thirty 
years of service rendered on the farm without 
wages or other compensation; and he intro- 
duced testimony as to the testator’s repeated 
promises to compensate him in that manner. 





The statute of frauds invalidates all contracts 
for the sale of land unless the contract or a 
memorandum thereof, expressing the consider- 
ation, is in writing and signed by the seller. 


HELD: The mere statement in the will, 
“who have worked for me for many years,” 
does not satisfy the requirement of the statute 
of frauds as to a memorandum “expressing the 
consideration.” The words used are merely 
identifying or descriptive. Nor is the claimant 
entitled to relief under the rules relating to 
specific performance of a parol contract which 
has been partly performed by the promisee, 
because he never took possession of the farm 
or made valuable improvements thereon or 
performed any acts in reliance on the promise 
to devise the farm to him. He simply resided 
and worked on the farm as a member of the 
testator’s household, and his occupancy was 
not referable to any claimed contractual right 
of possession as vendee. Therefore his claim 
to half of the estate must fail, and he is en- 
titled only to the reasonable value of his ser- 
vices insofar as his claim therefor is not 
barred by the statute of limitations. 
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Distribution 
to State 


— Escheat of Bank Deposits 


Minnesota—Supreme Court 


State v. Northwestern National Bank, 18 N.W. (2nd) 
569. 


The State brought an action for a declar- 
atory judgment to have L. 1943, c. 620 declared 
valid and that defendant is subject to all its 
provisions. By this act, it is provided that 
when deposits have remained dormant for 
twenty years, it is presumed that the owner 
has abandoned the deposits and such deposits 
will escheat to the state, which will have abso- 
lute title unless within ten years the owner 
sues the state to recover the same. The bank 
set up as defenses that as it was a national 
bank, the act did not apply to it and if it did 
apply, it so interfered with its functions as to 
be unconstitutional; that the procedural steps 
required for its enforcement do not constitute 
due process; that the six year statute of limita- 
tions applies against claims presented in the 
form of a cashier’s check, a certified check, and 
a certificate of deposit. 


In a companion case, the state sued thirteen 
depositors and acquired jurisdiction by attach- 
ment of each depositor’s credit in the bank and 
by publication of process to unknown claim- 
ants. The bank intervened in this action and it 
denied that there was any abandonment of the 
deposits as to eleven of the defendants and 
as to the other two, it alleged that one defend- 
ant had a negotiable certificate of deposit and 
the other had a negotiable cashier’s check, but 
that in avoidance of both claims, the six year 
statute of limitations had run. The lower court 
upheld the validity of the act; that the pro- 
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cedural steps were sufficient; that it included 
national banks; and that the statute of limita- 
tions was a good defense against the certificate 
of deposit, basing this decision upon an early 
Minnesota case, but denied the defense as to 
the cashier’s check. Both the .bank and the 
state appealed. 

HELD: The bank’s appeal was affirmed and 
the state’s appeal was reversed. The statute 
applies only to property abandoned by its 
owner with the right of the true owner to 
claim the deposit within ten years after the 
state takes the deposit upon a finding of 
abandonment; that as the contract was made 
and was to be performed in Minnesota, said 
state has power to protect interests of the 
positors from risks which attend long neglected 
accounts, and that when the bank is required 
to pay the state, its obligation to the depositor 
is gone the same as-if it had been garnished 
by a creditor of the depositor. 

The statutory procedure is in the nature of 
a proceeding in rem with jurisdiction acquired 
by the attachment of the property involved, 
and this is in itself a form of notice of claim 
asserted; the fact that the defendants may be 
nonresidents of the state does not defeat juris- 
diction when the res is within the state and 
attached by the state in starting the action. 

There is nothing in the statute which in- 
fringes the national banking laws or inter- 





For ancillary service in Minnesota 


FIRST NATIONAL 
BANK of MINNEAPOLIS 


115 South 5th Street 
Minneapolis 2, Minnesota 





254 


feres unconstitutionally with the bank as an in- 
strumentality of the national government. 

With respect to the defense of the statute 
of limitations the court said that section 9191 
of Mason’s Statutes of 1927 was not applic- 
able here. The weight of authority in the 
United States is that limitation statutes do not 
begin to run against actions upon a certificate 
of deposit, where, as here, it is issued by a 
bank payable on demand or on return of the 
certificate properly endorsed, until a demand 
for its payment is actually made. “The time 
has come to adopt the rule that a deposit is a 
transaction peculiar to the business of bank- 
ing;” bank deposits are not loans in the ordin- 
ary sense. The Mitchell case, 37 Minn. 335, is 
expressly overruled; and the limitation statute 
does not apply to cashier’s checks nor to cer- 
tificates of deposit. 
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Distribution — Invasion of Principal — Re- 
view of Exercise of Discretion by Trus- 
tee — Consideration of Other Property 
Available to Beneficiary — Obligation 
to Repay Advances 

New York—Surrogate’s Court, New York Co. 
Matter of Kohlman, N.Y.L.J., Jan. 12, 1946. 


The testator created a trust for the life bene- 
fit of his wife, naming her and a bank as co- 
trustees, and provided for the advancement to 
her by his trustees of $5,000 per annum “in 


their absolute discretion” to supplement her 


income not only for the purposes of support 
and maintenance but also for her “comfort and 
well being.” He further provided that “no 
interest shall be charged upon any advances 
made.” The corporate co-trustee declined to 
assent to a request of the widow for $5,000 
from principal on the ground that other in- 
come of the beneficiary was to be considered 
by the trustees, that no advance could be made 
unless the other resources of the beneficiary 
were inadequate and insufficient for her care, 
that the matter of advances was within the 
absolute discretion of the trustees and not sub- 
ject to review, and that any advance had to 
be treated as a loan. 

HELD: “Absolute discretion” must be exer- 
cised within the limits and purpose of the trust 
and is, therefore, subject to review. Conduct 
of a trustee in the administration of a trust 
is always subject to court review. Since the 
beneficiary was also a fiduciary, her requests 
must be reasonable, but since she was the 
special object of the testator’s bounty it is 
clear he intended that she be well cared for. 
The trustees need not consider the income 
available to the beneficiary from private prop- 
erties, and the provision for “comfort and well 
being” negates the necessity of exhaustion by 
the beneficiary of her private capital before ad- 
vance may be made. Moreover, the paramount 
intent of testator to secure the “comfort” of 
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his wife must prevail over the contention that 
the advances were merely loans, since to so 
hold would defeat such intent not only as to 
advances but also as to income, since a loan 
would expose the beneficiary to “the hazard of 
suspension of her future trust income.” The 
Court declared that the “no interest” provision 
was to be treated only as an awkward way of 
saying that the beneficiary had no liability for 
the repayment of either interest or principal.* 


*New York Real Property Law §141 (which applies 
to personal property as well as real property) as 
amended effective April 18, 1945, provides in part: 
“A power, vested in a person in his capacity as trus- 
tee of an express trust, to distribute principal to him- 
self cannot be exercised by him; if the power is vested 
in two or more trustees, it may be executed by the 
trustee or trustees who are not so disqualified ; if there 
is no trustee qualified to execute the power, its execu- 
tion devolves on the supreme court.”’ 
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Legacies — Whether Legacies Beneficial 
or in Trust — Necessity of Designating 
Purposes and Beneticiaries of Trust 


Supreme Court 
27 A.C. 131. 


California 


Sears v. Rule, 


Mrs. Weber’s will left certain household ef- 
fects, etc. to her brother, Charles Rule, without 
qualification, and left residue of estate to Rule 
for the stated reason “that I am confident, 
and place my trust in him to the extent, that 
he will distribute my estate in accordance with 
my wishes he and I have often discussed.” 

HELD: (affirming the trial court and in 
view of Sears v. Rule, 45 Cal. App. (2d) 374, 
114 P. 2d 57, a previous appeal establishing 
the law of the case) (1) testatrix did not in- 
tend to leave residue to Rule absolutely but 
upon a trust which failed because it did not 
name the object or purpose or identify the 
beneficiaries. It was held that Rule took the 
property under a constructive trust for the 
benefit of testatrix’s heirs. Quoted language 
was held not a mere expression of a wish or 
desire, and to be inconsistent with theory that 
Rule took the estate beneficially. 

(2) Fact that Rule had received distribu- 
tion of entire estate was no bar to maintain- 
ing this action to impress a trust upon the 
property. Effect of decree of distribution was 
merely to give legal title to defendant, the 
constructive trust being enforcible in a separ- 
ate proceeding in equity, without attacking 
the probate proceeding. No claim was made in 
this proceeding that plaintiffs seeking to en- 
force the trust were the beneficiaries of what- 
ever agreement or understanding existed be- 
tween Rule and testatrix. 
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Portland, Ore—-UNITED STATES NA- 
TIONAL BANK reported deposits of $581.- 
111,238, representing another all-time high. 





Powers — Appointment — Exercise of 
Special Power of Appointment by Resid- 
uary Clause of Will Made Prior to Crea- 
tion of Power 


New York—Supreme Court, N. Y. Co., Sp. T. I 
Matter of Guaranty -Trust Co. of New York (Davis), 
N. Y. L. J., Jan. 12, 1946. 


In 1929 the testator made a will by which 
she bequeathed her residuary estate to her 
husband if he survived her, if not, to her 
mother and sister equally, or to the survivor 
of them if but one of them survived her. By a 
separate clause of the will the testator said 
that she intended to appoint all property over 
which she then had or might have powers of 
appointment precisely in like manner as she 
disposed of her residuary estate. In 1940 the 
testator was given a power to appoint the 
principal of a trust (of which she was then 
the life beneficiary) to her descendants or any 
of her brothers or sister or their descendants. 
In 1943 the testator died, without having al- 
tered her will. Her husband and mother prede- 
ceased her, but her sister survived her. Sec- 
tion 18 of the New York Personal Property 
Law provides: 


“Personal property embraced in a power to 
bequeath passes by a will or testament pur- 
porting to pass the property of the testator; 
unless the intent, that the will or testament 
shall not operate as an execution of the power, 
appears therein either expressly or by neces- 
sary implication.” 

For the takers in default of the exercise of 
the power it was argued that the statute does 
not apply to special powers of appointment; 
and that in any event the testator evinced an 
intention not to exercise the power because 
the primary appointee, the husband, was in- 
eligible as an appointee and so also was the 
testator’s mother. 


HELD: The power of appointment was ex- 
ercised in favor of the testator’s sister. Al- 
though the Court observed that the testator 
had “declared unequivocally that she intended 
to execute any future powers which might be 
conferred upon her,” it said that the question 
in the case was whether the power was exer- 
cised by the residuary clause. The Court de- 
clared that: the statute applies to special 
powers as well as to general powers and is 
operative in respect of a will which is signed 
prior to the date on which the power is created; 
it is unnecessary to have an actual intent to 
exercise the power for the statute sends the 
appointive property in the same direction as 
that in which the donee of the power sent her 
OWn property, and there was no express pro- 
vision in the will indicating an intention not 
to exercise the power. 

As to the circumstance that the testator had 
designated ineligible appointees, the court ob- 
served that: the will was executed before the 


power was created, without knowledge of its 
terms; under those circumstances it was not 
a necessary implication that the power was 
not intended to be exercised. As to the remain- 
ing question, i.e., as to the validity of the pur- 
ported exercise of the power, the Court de- 
clared that such validity depends not upon 
the time when the will was signed, but upon 
its effective date, and moreover, all the indi- 
cations in the instant case were that the testa- 
tor wanted her sister to be the general object 
of her bounty for all purposes. 
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Powers — Appointment — Law of Domi- 
cile of Donor Controls 


New Jersey Court of Chancery 
Fidelity Union Trust Co. v. Caldwell, 44 A. (2d) 842. 


After specifically instructing his executor 
with respect to the disposition of the income, 
the testator directed that “his residuary estate 
together with any accumulations of net income 
thereon be paid over to Alfred Caldwell, if 
living, otherwise to such persons as he may 
by will appoint, or, in default of such appoint- 
ment, to his next of kin in equal shares per 
stirpes and not per capita, and the trust shall 
thereby be terminated.” 





SSSSSSSSSISSSSSS 


The 
Dependable 
Executor 
and Trustee 


Since 1890 


MISSISSIPPI 
VALLEY 
TRUST 


ST. LOUIS MISSOURI 





256 


The trustee sought construction of the in- 
strument, entertaining doubt with respect to 
the validity of the exercise of the power. 
It inquired further, whether the exercise of 
the power by the donee was required to con- 
form with the laws of New Jersey, the dom- 
icile of the donor, or the laws of West Virginia, 
the domicile of the donee of the power. The 
power involved only personal property, and if 
effectively exercised, the residuary estate 
would devolve in a different manner than if it 
were not effectively exercised. 


HELD: The law of the domicile of a donor 
of a power of appointment created under a 
will, governs insofar as determining its effec- 
tive exercise with respect*to the disposition 
of personal property. Where property passes 
to an appointee under the provisions of the 
will executed by the donor of a power, such 
property vests in that appointee by devolve- 
ment direct from the original donor, and not 
from the donee of the power. The donee’s will 
was validly executed and probated in the state 
of his domicile. The execution of the power, 
however, was not in full compliance with the 
laws of New Jersey, the domicile of the donor. 
Accordingly, it is determined that the power 
of disposition was not effectively exercised by 
the donee. 
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Powers — Limitations — Self-Dealing — 
Purchase of Estate Property by Adminis- 


trator’s Wife 


California—District Court of Appeal 
Strudthof v. Yates, 71 A.C.A. 520. 


Defendant administrator borrowed money 
from his wife to pay estate obligations, se- 
cured by trust deed on estate property. The 
borrowing was authorized by the court. Later, 
the loan being delinquent, the administrator 
petitioned for authority to compromise by con- 
veying the property to the lender subject to 
prior encumbrances, in consideration of can- 
cellation of the debt and the payment of $1,000. 
The petition was granted. In the present pro- 
ceeding by heirs to impress a trust on the 
property, 

HELD: The spouse of a personal represen- 
tative cannot purchase estate property. The 
transaction constituted a purchase by the ad- 
ministrator’s wife. 


0 


Wills — Probate — Contest of After Discov- 
ered Will by Administrator 


Nebraska—Supreme Court 
ln re Sexton’s Estate, 20 N.W. (2d) 871. 


Administration of the estate as intestate had 
proceeded to the filing of the final account of 
the administrator, when a will was discovered 
and admitted to probate. The administrator ap- 
pealed. 
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HELD: An administrator is not a “party 
concerned” within the meaning of the statut« 
relating to will contests; and his interest in 
fees does not entitle him to make a contest 
of the will. 
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Wills —- Probate — Right of Contingent 
Remainderman Under Residuary Trust 
Established by Will to Contest Validity 
of Codicil 


California—Supreme Court 
Estate of Plaut, 27 A.C. 439. 


Plaut’s will left the residue of his estate in 
trust for the benefit of his daughter Sylvia 
and her appointees by will, with remainder in 
default of appointment to her issue, etc. By 
codicil executed shortly before his death he 
left $15,000 to his nurse. Sylvia’s daughter, 
Nan, brought the present proceeding to revoke 
probate of the codicil on the ground of undue 
influence. The present appeal was taken from 
order sustaining demurrer to petition on 
ground that the granddaughter was not an 
interested pérson. 

HELD: Granddaughter’s interest under will, 
although contingent, was sufficient to enable 
her to contest the codicil. Construction of res- 
iduary clause of will, and in particular whether 
it violated rule against perpetuities, was not 
before the court in this proceeding. 

NOTE: The decision in this case in the Dis- 
trict Court of Appeal, 69 A.C.A. 259, 158 P. 
2d 745, abstracted 81 Trusts and Estates 77 
(July, 1945), is nullified by above decision, 
although Supreme Court arrives at same re- 
sult as District Court of Appeal, on grounds 
suggested in concluding paragraph of abstract 
of the earlier decision. 
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Wills — Probate — Right of Legatee Un- 
der Prior Will to Contest Later Will 


Massachusetts—Supreme Judicial Court 
Best v. Burgess, 1946 A. S. 95. 


The contestant based his right to contest 
the allowance of the will of X on the ground 
that under prior wills he was treated better 
than he was under the one offered for probate. 
The case was complicated by the fact that the 
testatrix had set up a trust fund to take the 
place of provisions in an earlier will. 

HELD: A legatee under a prior will has the 
right to contest where he is given less or 
nothing at all in the later will, but there is no 
such right if the later will treats him as well 
as the earlier will did. Considering all the facts, 
the contestant had no real grievance and there- 
fore no standing to contest the will. 
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Decision of the California District Court of 
Appeal in Estate of Stevens (79 Trusts and 
Estates 270) has been affirmed by the Cali- 
fornia Supreme Court, 17 A.C. 109. 





